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QUESTION PRESENTED 

A blood draw is an intrusive search. A breath 

test is less intrusive and an effective alternative in 

a DUI alcohol case. This Court held in Missouri v. 
McNeely,  569 U.S. 141 (2013), and Birchfield v. North 
Dakota, 136 S.Ct. 2160 (2017), that the Fourth Amend-

ment protects citizens from compelled warrantless 

blood draws (even in DUI drug cases). Many States 

have ignored the holdings of this Court that explained 

that there are limitations to the “implied consent” 

of drivers to testing by driving on the roads and that 

warrantless blood tests cannot be compelled. After 

McNeely and Birchfield, many states have refused to 

amend their “implied consent” laws even though the 

laws were carefully crafted to compel drivers to submit 

to the designated tests (including warrantless blood 

tests that were deemed unconstitutional in McNeely 

and Birchfield). The Georgia statute, described below, 

is one illustrative example among many.  

THE QUESTION PRESENTED IS: 

Whether the Fourth Amendment permits police 

to coerce submission to a warrantless blood test by 

telling motorists arrested for driving under the influ-

ence of alcohol that any refusal to submit to the 

blood test will be used against them at trial as proof 

of guilt, that the law requires the motorists to submit 

to the blood draw, and that their driving privileges 

will be suspended for a year for refusing to submit to 

the blood test? 
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OPINIONS BELOW 

All decisions from below are unreported. Waters 
v. State, No. S19C0968 (Ga.) (judgment denying writ 

of certiorari entered Nov. 4, 2019). (App.1a) Waters 
v. State, No. A18A2031. (Ga. Ct. App.) (opinion issued, 

and judgment entered affirming trial court on March 

4, 2019). (App.2a) Waters v. State, No. S18A0423 (Ga.) 

(opinion issued, and judgment remanding case to 

Georgia Court of Appeals entered April 30, 2018). 

(App.9a). 

 

JURISDICTION 

The final judgment of the Supreme Court of 

Georgia, denying the petition for certiorari, was entered 

on November 4, 2019. This Court has jurisdiction under 

28 U.S.C. § 1257(a). 

 

CONSTITUTIONAL AND  

STATUTORY PROVISIONS INVOLVED 

U.S. Const., amend. IV 

The right of the people to be secure in their per-

sons, houses, papers, and effects, against unreason-

able searches and seizures, shall not be violated, 

and no Warrants shall issue, but upon probable 

cause, supported by Oath or affirmation, and 
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particularly describing the place to be searched, 

and the persons or things to be seized. 

O.C.G.A. § 40-5-67.1 (in relevant part): 

(a) The test or tests required . . . shall be admin-

istered as soon as possible at the request of a 

law enforcement officer . . . and the officer has 

arrested such person for a violation of [DUI 

statute] . . . Subject to Code Section 40-6-392, the 

requesting law enforcement officer shall designate 

which test or tests shall be administered initially 

and may subsequently require a test or tests of 

any substances not initially tested. (b) At the 

time a chemical test or tests are requested, the 

arresting officer shall select and read to the person 

the appropriate implied consent notice from the 

following: . . .  

(2) “Georgia law requires you to submit to 

state administered chemical tests of your blood, 

breath, urine, or other bodily substances for 

the purpose of determining if you are under 

the influence of alcohol or drugs. If you refuse 

this testing, your Georgia driver’s license or 

privilege to drive on the highways of this state 

will be suspended for a minimum period of 

one year. Your refusal to submit to the required 

testing may be offered into evidence against 

you at trial. If you submit to testing and the 

results indicate an alcohol concentration of 0.08 

grams or more, your Georgia driver’s license 

or privilege to drive on the highways of this 

state may be suspended for a minimum 

period of one year. After first submitting to 

the required state tests, you are entitled to 

additional chemical tests of your blood, breath, 
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urine, or other bodily substances at your own 

expense and from qualified personnel of your 

own choosing. Will you submit to the state 

administered chemical tests of your (designate 

which tests) under the implied consent law?” 

O.C.G.A. § 40-6-392(d): 

In any criminal trial, the refusal of the defendant 

to permit a chemical analysis to be made of his 

blood, breath, urine, or other bodily substance 

at the time of his arrest shall be admissible in 

evidence against him. 

O.C.G.A. § 40-5-67.1(d): 

If a person under arrest . . . refuses, upon the 

request of a law enforcement officer, to submit to 

a chemical test designated by the law enforcement 

officer as provided in subsection (a) of this Code 

section, no test shall be given . . . the department 

shall suspend the person’s driver’s license, permit, 

or nonresident operating privilege for a period of 

one year . . .  

 

STATEMENT OF THE CASE 

A. Factual Background 

On May 11, 2013, Officer Desvernine of the Cobb 

County Police Department stopped Petitioner Ms. 

Waters for improper use of horn and weaving within 

her lane. After conducting a roadside investigation, 

Officer Desvernine placed Ms. Waters under arrest 
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for driving under the influence of alcohol.1 He hand-

cuffed her and read her Georgia’s implied consent 

warning (ICW) for suspects over the age of 21, as is the 

statutorily-required procedure in Georgia for drivers 

arrested for DUI. 

Georgia law gives police (not motorists) the choice 

of test and requires the officer to designate the test 

or tests being demanded. In Ms. Waters’ case, Officer 

Desvernine demanded she submit to the blood test. 

She was not given the option of a breath test. The 

warning Officer Desvernine read to Ms. Waters was 

the statutory warning required by Georgia law. 

O.C.G.A. § 40-5-67.1(b)(2) codifies the exact lan-

guage of the warning that must be read to a DUI 

suspect after arrest and which authorizes the officer 

to designate any and all of the tests of the officer’s 

choice: 

“Georgia law requires you to submit to state 

administered chemical tests of your blood, 

breath, urine, or other bodily substances for 

the purpose of determining if you are under 

the influence of alcohol or drugs. If you refuse 

this testing, your Georgia driver’s license or 

privilege to drive on the highways of this 

state will be suspended for a minimum period 

of one year. Your refusal to submit to the 

required testing may be offered into evidence 

against you at trial. If you submit to testing 

and the results indicate an alcohol concen-

tration of 0.08 grams or more, your Georgia 

 
1 The Petitioner was initially charged under O.C.G.A. § 40-6-391(a)

(1) which specifically alleged that she was under the influence 

of alcohol.  
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driver’s license or privilege to drive on the 

highways of this state may be suspended for 

a minimum period of one year. After first 

submitting to the required state tests, you are 

entitled to additional chemical tests of your 

blood, breath, urine, or other bodily substan-

ces at your own expense and from qualified 

personnel of your own choosing. Will you 

submit to the state administered chemical 

tests of your (designate which tests) under 

the implied consent law?” 

Under Georgia’s implied consent scheme, if the 

officer designates a blood test, the driver must submit 

to the blood draw to avoid the use of the refusal 

against the driver at trial. Failure to submit to the 

blood draw also bars the driver from getting an 

independent test of the driver’s own choosing and 

results in a driver’s license suspension. If the driver 

demands or requests a different test than the officer 

designates in the warning, then the driver is punished 

as a refusal under Georgia law and no tests are 

completed. For example, if a driver demands a breath 

test instead of a blood test designated by the officer, 

Georgia law punishes the driver as a refusal to submit 

to testing. There is no requirement of the law that 

the driver be informed of her constitutional right to 

decline to consent to the blood draw or Miranda rights. 

The officer expressly advised Ms. Waters that her 

refusal to submit to the blood test would be used 

against her in her criminal trial as proof of guilt, and 

that, if she refused, her license would be suspended 

for a minimum of one year. O.C.G.A. § 40-5-67.1. 

The officers in this case did not give the Petitioner 

the option to submit to a State breath test. Breath 
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tests have been approved, regulated, and widely used 

throughout Georgia for over 20 years, and there is no 

dispute that a breath test was readily available to test 

Ms. Waters. See also O.C.G.A. § 40-6-392. The officers 

did not attempt to obtain a search warrant for Ms. 

Waters’ blood. There is no claim made of exigent 

circumstances to excuse the warrant requirement. 

Instead, Georgia argues that Ms. Waters voluntarily 

consented to the blood draw. 

After the above warnings were given and the 

officer demanded a blood test, Ms. Waters agreed to 

submit to the blood test. Petitioner was transported to 

Kennestone Hospital. At the hospital, Officer Desver-

nine remained with Petitioner while she discussed 

private health information with hospital staff during 

medical intake. The hospital required Petitioner to 

complete a ‘General Consent to Treat Form’ before the 

blood test could be performed. Nothing in the consent 

form indicated that Petitioner was consenting to her 

blood being used by law enforcement in a criminal 

case. The hospital form stated that the Petitioner had 

the right to have her questions answered before and 

during any procedures carried out by the medical 

staff. After reading the form, the Petitioner asked the 

medical staff questions about the procedure. Officer 

Desvernine testified that he believed Petitioner was 

asking questions of the medical staff to avoid taking 

the blood test. He also testified she was asking ques-

tions he was not qualified to answer. He then began 

pressuring her to submit to blood test and, again, read 

her Georgia’s “implied consent warnings.” He again 

designated blood as her only option to comply with 

the warning. Officer Desvernine eventually told Ms. 

Waters that he “needed a yes or a no answer” and that 
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if she did not provide a “yes” or “no” answer he would 

take that as a refusal. Thereafter, Ms. Waters sub-

mitted to the blood draw. Defendant’s blood alcohol was 

reported above the legal limit of 0.08 g/ml at 0.091 

g/ml. Ms. Waters refused most of the field sobriety 

tests and there was minimal significant evidence of 

her impairment other than the blood test result. 

B. Procedural History 

Ms. Waters was arrested on May 11, 2013 and 

charged with: (1) DUI Alcohol Less Safe, O.C.G.A. 

§ 40-6-391(a)(l); (2) Failure to Maintain Lane, O.C.G.A. 

§ 40-6-48; and (3) No Horn/Improper Use of Horn, 

O.C.G.A. § 40-8-70(a). 

The criminal matter remained pending in the 

trial court from May 11, 2013 until October 4, 2016 

when Ms. Waters’ final arraignment was held and trial 

commenced. Pursuant to O.C.G.A. § 17-7-170 (“[a]ll 

pretrial motions, including demurrers and special 

pleas, shall be filed within ten days after the date of 

arraignment, unless the time for filing is extended by 

the court”), all motions were timely filed before her 

final arraignment date that was also her trial date. 

There is no dispute that all motions related to 

the Fourth Amendment challenges to the statute and 

admissibility of the blood test were properly and timely 

filed and considered by each court below. In its transfer 

Order dated April 30, 2018, the Supreme Court acknow-

ledged but denied Petitioner’s facial challenge and as-

applied challenge to the implied consent statute and 

transferred the case to the Court of Appeals. (App.9a) 

In that Order, the Supreme Court of Georgia based its 

decision on a breath test case that was recently decided 

finding that the both the facial challenge and as-applied 
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challenge to the statute failed. After resolving the 

constitutional challenges to the statute, the Supreme 

Court of Georgia lost jurisdiction of the case and trans-

ferred the case to the Court of Appeals. The Court of 

Appeals denied the Fourth Amendment challenges to 

the admissibility of the blood test results by ruling 

that consent was voluntary. (App.2a) On November 4, 

2019, her Petition for Writ of Certiorari was denied by 

the Supreme Court of Georgia. (App.1a) This Petition 

for Writ of Certiorari timely follows. 

During the pretrial period, Ms. Waters filed num-

erous, timely pleadings including Motions and Memo-

randums challenging the admissibility of the blood 

tests results. Ms. Waters challenged, among other 

things, the constitutionality (facially and as-applied) 

of Georgia’s Implied Consent Scheme (“IC Scheme”), 

including O.C.G.A. § 40-5-67.1, and also made Fourth 

Amendment challenges to the admissibility of the blood 

test results through the numerous pretrial hearings. 

Ms. Waters contended that Georgia’s IC Scheme was 

coercive and that Ms. Waters’ submission to the blood 

draw was coerced, and not voluntary, as required by 

the Fourth Amendment. The trial court issued its first 

order denying Ms. Waters’ relevant motions on Septem-

ber 17, 2014, finding that “[t]he [Petitioner’s] argument 

that the Georgia Implied Consent law is unconstitution-

al is without merit.” (App.11a). The trial court issued 

its order denying Petitioner’s Motion to Reconsider 

on September 2, 2015. (App.13a, Enumeration 2.) 

 After this Court issued its decision in Birchfield 
v. North Dakota, 136 S. Ct. 2160 (2016), Ms. Waters 

filed a Memorandum citing to Birchfield and argued 

that this Court clarified that the language of O.C.G.A. 

§ 40-5-67.1 and Georgia’s IC scheme violated the 
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Fourth Amendment and the blood test should not be 

admissible. 

A bench trial commenced on October 4, 2016. Prior 

to and during that trial Petitioner properly preserved 

all objections and constitutional challenges for purposes 

of appeal. Petitioner was found guilty of DUI alcohol—

less safe and DUI alcohol per se on October 5, 2016, 

and Petitioner timely filed a Notice of Appeal on the 

same date. 

This appeal was taken directly to the Supreme 

Court of Georgia as required by Georgia law (see Ga. 

Const. of 1983, Art. VI, Sec. VI, Par. II-III and O.C.G.A. 

§ 15-3-3.1)  because the appeal involved a challenge to 

the constitutionality of a Georgia statute. On April 30, 

2018, the Supreme Court of Georgia issued an order 

denying the facial constitutional challenge and as-

applied constitutional challenge to O.C.G.A. § 40-5-

67.1. The Supreme Court of Georgia also transferred 

the matter to the Georgia Court of Appeals to consider 

the other Fourth Amendment challenges to the admis-

sibility of the blood test.  

 In that order, the Supreme Court of Georgia 

found that the recently-decided case of Olevik v. State, 

806 S.E.2d 505 (Ga. 2017) (App.15a) was dispositive 

on Ms. Waters’ constitutional challenges to the statute 

(facial and as-applied). However, as discussed herein, 

Olevik involved a breath test.  

 The Court of Appeals issued a non-reported opin-

ion on March 4, 2019 affirming the ruling of the trial 

court denying Ms. Waters’ Fourth Amendment 

challenges by holding that her consent to the blood 

test was voluntary. (App.2a). Ms. Waters timely filed 
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a Petition for Writ of Certiorari in the Supreme Court 

of Georgia on March 25, 2019. 

In that Petition, she argued that the Supreme 

Court of Georgia had applied the wrong standard to 

the constitutionality of the statutes in the instant 

case. She argued that reliance on Olevik v. State was 

erroneous for numerous reasons including that the 

Georgia implied consent law was unconstitutional on 

its face and as-applied to the facts of this blood test 

case pursuant to this Court’s holdings. She also argued 

that the proper standard to be applied was the 

Fourth Amendment standard addressing the legality 

of statutes authorizing searches by this Court in City of 
Los Angeles v. Patel, 135 S.Ct. 2443 (2015).  Surprising-

ly, the Supreme Court of Georgia had applied the 

standard from Washington State Grange v. Wash-

ington State Republican Party, 552 U.S. 442 (2008) 

to a Fourth Amendment issue in Olevik v. State.  

 Ms. Waters also argued that the Fourth Amend-

ment required her blood test results to have been 

suppressed as they were obtained without valid 

consent, warrant or exigency. The Petition for Writ of 

Certiorari filed with the Supreme Court of Georgia 

was denied on November 4, 2019. 
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REASONS FOR GRANTING THE PETITION 

I. THIS COURT HAS REPEATEDLY HELD THAT THE 

FOURTH AMENDMENT PROTECTS CITIZENS FROM 

COMPELLED WARRANTLESS BLOOD DRAWS—BUT 

THE STATES ARE IGNORING THIS COURT’S DECISIONS. 

A. Warrantless Blood Draws in DUI Alcohol 

Cases Are Unconstitutional and Absent Exigent 

Circumstances Cannot Be Compelled. 

The Fourth Amendment protects individuals 

against the seizure and search of the contents of their 

blood unless the State has a warrant or a valid warrant 

exception applies. This protection applies to those 

who are arrested for driving under the influence. The 

Court’s decisions in Missouri v. McNeely, 569 U.S. 

141 (2013), Birchfield v. North Dakota, 136 S.Ct. 2160 

(2017) and Mitchell v. Wisconsin, 139 S.Ct. 2525 (2019), 

are directly on point: 

Blood tests are significantly more intrusive, 

and their reasonableness must be judged in 

light of the availability of the less invasive 

alternative of a breath test. Respondents have 

offered no satisfactory justification for 

demanding the more intrusive alternative 

without a warrant. 

Birchfield, 136 S.Ct. at 2184. 

[Missouri’s position is] that a driver who 

declines to submit to testing after being 

arrested for driving under the influence of 

alcohol is always subject to a nonconsensual 
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blood test without any precondition for a 

warrant. That is incorrect. 

McNeely, 569 U.S. at 164 

Motorists arrested for DUI cannot be compelled or 

coerced to submit to a warrantless blood draw absent 

exigent circumstances. Birchfield, supra, at 2185 (“It 

is another matter, however, for a State not only to 

insist upon an intrusive blood test, but also to impose 

criminal penalties on the refusal to submit to such a 

test”). Id. Under Georgia’s Implied Consent scheme, 

however, this is exactly what is happening. 

This Court has already suggested that so-called 

“implied consent” laws passed by the States are a 

misnomer—that is, that they are not a substitute for 

free and voluntary consent required under this Court’s 

precedents. (“[O]ur decisions have not rested on the 

idea that these laws do what their popular name might 

seem to suggest—that is, create actual consent to all 

the searches they authorize.”) Mitchell v. Wisconsin, 

139 S.Ct. 2525, 2533 (2019). But more guidance is 

needed, as this misnomer continues to either substitute 

for, or coerce, motorist’s consent, in violation of the 

Fourth Amendment. There must be a limit to the legal 

fictions implied consent laws create; but in Georgia, 

it seems no end is in sight. 

The implied consent statutes of Georgia and many 

states were passed long before this Court held in 

McNeely and Birchfield that motorists arrested for 

DUI have a Fourth Amendment right to refuse a 

blood test (but no right to refuse a breath test). Yet, 

since Birchfield, implied consent statutes like Georgia’s 

still remain the same. They do not recognize a legal 

difference between a breath test demand and a blood 
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test demand. The statutes were passed and continue 

to be enforced under the erroneous assumption that 

motorists do not have constitutional rights to refuse 

any chemical tests requested by law enforcement after 

a DUI arrest. 

Implied Consent laws like Georgia’s are offensive 

to the Fourth Amendment. They either claim a 

fictional consent or permit a coerced consent to blood 

draws, as an end-run around the warrant requirement. 

This Court’s intervention is necessary. (“There must 

be a limit to the consequences to which motorists may 

be deemed to have consented by virtue of a decision 

to drive on public roads.”) Birchfield, supra, at 2185. 

B. A Blood Draw Is Fundamentally Different 

Than a Breath Test. 

As this Court has repeatedly emphasized, a blood 

draw is a significant intrusion that is not justified 

absent a warrant, a valid warrant exception, or volun-

tary consent. A blood draw is a “compelled physical 

intrusion beneath [a person’s] skin and into his veins 

to obtain a sample of his blood for use as evidence in 

a criminal investigation. Such an invasion of bodily 

integrity implicates an individual’s ‘most personal 

and deep-rooted expectations of privacy.’” Missouri v. 
McNeely, 569 U.S. 141, 148, 133 S.Ct. 1552, 1558 (2013) 

(quoting Winston v. Lee, 470 U.S. 753, 760, 105 S.Ct. 

1611, 84 L.Ed.2d 662 (1985)). 

In contrast, breath tests do not remotely impact 

the same significant privacy concerns. They do not 

require the piercing of the skin or the withdrawal of 

bodily fluids. They do not allow the State to remain 

in possession of a sample which can be used for 

purposes beyond the detection of alcohol. Breath tests 
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do not involve trips to the hospital or other interaction 

with medical personnel. 

Breath tests are efficient and effective for the State 

in determining a person’s alcohol concentration. As 

this Court has held: 

Neither respondents nor their amici dispute 

the effectiveness of breath tests in measuring 

BAC. Breath tests have been in common use 

for many years. Their results are admissible 

in court and are widely credited by juries, 

and respondents do not dispute their accuracy 

or utility. What, then, is the justification for 

warrantless blood tests?  

Id. at 2184. 

It is, therefore, no surprise that this Court has 

expressed a significant preference for a breath test 

over blood, when one is available. (“Because breath 

tests are significantly less intrusive than blood tests 

and in most cases amply serve law enforcement 

interests, we conclude that a breath test, but not a 

blood test, may be administered as a search incident 

to a lawful arrest for drunk driving.) Id. A blood test 

only becomes reasonable once a breath test is unavail-

able to be used in the situation. Mitchell, 139 S.Ct. at 

2533-34. 

In Georgia, however, this distinction has been 

lost and remains at sea. Police can demand a blood 

test without even considering a breath test for any 

case including a DUI alcohol case. This very first step 

taken under Georgia’s Implied Consent Scheme thus 

offends the Fourth Amendment’s requirement of rea-

sonableness. Upon arbitrarily demanding the motorist’s 

blood, the warnings that follow are designed to (and 
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effectively do) coerce the motorist’s consent to the test. 

The entire procedure is constitutionally intolerable. 

C. A Citizen’s Refusal to Consent to a Warrantless 

Search Is Constitutionally Protected. 

Many states, Georgia included, are still operating 

under the pre-McNeely assumption that the refusal of 

warrantless blood tests can be used against the driver 

in a criminal trial for DUI exactly like a breath test 

refusal. Yet, at the same time, numerous federal and 

state courts hold that a defendant’s assertion of his 

constitutional right to refuse a warrantless search may 

not be used against him at trial. United States v. 
Turner, 39 M.J. 259, 262 (II)(A) (C.M.A. 1994); United 
States v. Thame, 846 F.2d 200, 206-07 (IV) (3d Cir. 

1988); United States v. Prescott, 581 F.2d 1343, 1351 

(IV) (9th Cir. 1978); State v. Banks, 434 P.3d 361 (Or. 

2019); State v. Gauthier, 298 P.3d 126 (Wash. Ct. 

App. 2013); State v. Stevens, 267 P.2d 1203 (Ariz. Ct. 

App. 2012); Rose v. State, 134 So.3d 996, 998 (Fla. 

Dist. Ct. App. 2012); Frazier v. Commonwealth, 406 

S.W.3d 448, 455 (Ky. 2013) (“While [the defendant’s] 

refusal to a consent to search may have aggravated 

the officers, that refusal cannot be considered as a basis 

for reasonable suspicion of criminal activity, as such 

a determination would violate the Fourth Amend-

ment.”); Ramet v. State, 209 P.3d 268 (Nev. 2009); 

Longshore v. State, 924 A.2d 1129 (Md. 2007); State v. 
Jennings, 430 S.E.2d 188 (N.C. 1993); Simmons v. 
State, 419 S.E.2d 225 (S.C. 1992); Garcia v. State, 

712 P.2d 1375 (N.M. 1986); Dolson v. United States, 

948 A.2d 1193, 1201 (III) (D.C. 2008); State v. Ryce, 368 

P.3d 342 (Kan. 2016) (finding that implied consent 

law allowing refusal evidence impermissibly infringed 

upon fundamental Fourth Amendment right). 
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These courts have ruled in this manner for a 

simple reason: allowing the State to invite adverse 

inferences against Americans for invoking their right 

to refuse an invasive search “is to discourage the 

assertion of constitutional rights,” which “is ‘patently 

unconstitutional.’” Chaffin v. Stynchcombe, 412 U.S. 

17, 32 (II)(C) n.20 (1973) (quoting Shapiro v. Thompson, 

394 U.S. 618, 631 (1969)). It “may suit the purposes 

of despotic power, but it cannot abide the pure atmos-

phere of political liberty and personal freedom.” Boyd 
v. United States, 116 U.S. 616, 632 (1886).2 For “while 

an individual certainly may be penalized for violating 

the law, he just as certainly may not be punished for 

exercising a protected statutory or constitutional right.” 

United States v. Goodwin, 457 U.S. 368, 372 (II) (1982) 

(emphasis added). 

II. THE GEORGIA DUI STATUTES ARE UNLAWFULLY 

COMPELLING ARRESTED DUI SUSPECTS TO 

SUBMIT TO WARRANTLESS BLOOD TESTS THROUGH 

COERCION IN VIOLATION OF THE FOURTH AMEND-

MENT WHEN BREATH TESTS ARE EFFECTIVE AND 

AVAILABLE. 

The DUI statutes in Georgia (and many other 

states) violate the Fourth Amendment because they 

have not been amended to address the legal differences 

in blood testing and breath testing discussed in 

McNeely and Birchfield. Georgia’s laws mandate that 

the officer shall inform arrested drivers that they are 
 

2 “[W]e have been unable to perceive that the seizure of a man’s 

private books and papers to be used in evidence against him is 

substantially different from compelling him to be a witness 

against himself.” Boyd, 116 U.S. at 633. What would the Boyd 

Court have thought of compelling someone to give their blood 

for incriminating purposes? 
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required to waive their Fourth Amendment rights as 

it relates to warrantless tests of the drivers’ blood to 

avoid evidence of the refusal to submit to testing from 

being used as proof of guilt in a criminal DUI trial. 

This Court found, when analyzing the facts of Danny 

Birchfield’s case, that the demand for the intrusive 

blood test itself was unreasonable under the Fourth 

Amendment. Motorists have a Fourth Amendment 

right to refuse blood tests and this advisement would 

render the Fourth Amendment and the holdings in 

Birchfield meaningless if Georgia’s implied consent 

warnings are condoned by this Court. This unlawful 

“implied consent” warning that compels drivers to 

submit to warrantless blood tests and permits the 

officer to arbitrarily designate the intrusive blood test 

as the only option for a State test is contained in 

O.C.G.A. § 40-5-67.1(b)(2) and follows: 

Georgia law requires you to submit to state 

administered chemical tests of your blood, 

breath, urine, or other bodily substances for 

the purpose of determining if you are under 

the influence of alcohol or drugs. If you refuse 

this testing, your Georgia driver’s license or 

privilege to drive on the highways of this 

state will be suspended for a minimum 

period of one year. Your refusal to submit to 

the required testing may be offered into 

evidence against you at trial. If you submit 

to testing and the results indicate an alcohol 

concentration of 0.08 grams or more, your 

Georgia driver’s license or privilege to drive 

on the highways of this state may be sus-

pended for a minimum period of one year. 

After first submitting to the required state 
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tests, you are entitled to additional chemical 

tests of your blood, breath, urine, or other 

bodily substances at your own expense and 

from qualified personnel of your own choos-

ing. Will you submit to the state administered 

chemical tests of your (designate which tests) 

under the implied consent law?” (Emphasis 

added).3 

Immediately after a driver is arrested for DUI, 

this warning must be read in its entirety to the driver 

and the officer is required to designate the test or tests 

that the officer is demanding. In Petitioner’s case, the 

officer demanded the blood test as the only option 

even though he arrested her for a DUI alcohol offense 

(not a DUI drugs offense), and a breath test was 

available. 

The warning in Georgia that threatens the driver 

with the use of their blood test refusal as proof of 

guilt in their criminal DUI trial is expressly authorized 

by Georgia statute. This law was passed long before 

the federal constitutional right to refuse a warrantless 

blood test was more clearly defined by this Court in 

McNeely in 2013. O.C.G.A. § 40-6-392(d) directs that 

the refusal shall be admissible against the DUI 

defendant in a criminal trial. 

Pursuant to both O.C.G.A. § 40-5-67.1 and 

O.C.G.A. § 40-6-392(d), juries are then instructed as 

follows when the driver refused the warrantless blood 
 

3 Effective April 28, 2019, the implied consent notice in O.C.G.A. 

§ 40-5-67.1(b)(2) was amended. However, the implied consent 

notice still provides that “refusal of a blood or urine test may be 

offered into evidence against you at trial.” It also still explains 

the same license consequences for refusal as the prior statute 

relevant in this case. 
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test: “I further charge you that the refusal itself may 

be considered as positive evidence creating an inference 

that the test would show the presence of alcohol or 

other prohibited substances . . . ” Baird v. State, 580 

S.E.2d 650 (Ga. Ct. App. 2003). See also Bravo v. State, 

548 S.E.2d 129 (Ga. Ct. App. 2001). Judges apply this 

same legal principle in bench trials. The presence of 

an impairing substance is an element of the criminal 

offense of DUI. 

The warning read to Petitioner violates the Fourth 

Amendment by coercing her consent. The warning 

makes clear that any refusal to submit to the blood 

test (exercise of the constitutional right to refuse the 

blood test) will be evidence of proof of guilt at her 

criminal trial. If this status quo is permitted to con-

tinue in Georgia, then the Fourth Amendment right 

to refuse a blood test has been rendered completely 

meaningless, along with the requirement that any 

purported consent to search police obtain be given 

voluntarily. If a person is going to be punished for 

exercising a constitutional right, then the right has no 

practical value. 

State v. Bailey, 6 N.W. 589 (1880), is often cited 

for the apt reasoning it provides on this point. In 

Bailey, the defendant refused to answer any questions 

because the answers would tend to incriminate him. 

The State was permitted at trial to introduce his 

refusal to answer the questions. The Supreme Court 

of Iowa reversed the trial court and held: 

We think it was clearly error to admit this 

testimony. A witness is privileged from 

answering when it reasonably appears that 

the answer will have the tendency to expose 

him to a criminal charge. It would indeed be 
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strange if the law should confer upon a 

witness this right as a privilege, and at the 

same time should permit the fact of his 

availing himself of it to be shown as a 

circumstance against him. It certainly is a 

privilege of very doubtful character if the 

effect of claiming it is as prejudicial to the 

witness as the effect of waiving it. 

Id. at 590. 

Petitioner was also threatened with an adminis-

trative suspension of a minimum of one year without 

any driving privileges whatsoever if she refused the 

intrusive warrantless blood test. O.C.G.A. § 40-5-67.1

(d). The license suspension is far more debilitating 

punishment than being prosecuted for a misdemeanor 

traffic offense in many cases due to the overwhelming 

need to drive to maintain a job and care for a family 

in our mobile society. In 1971, this Honorable Court 

found a Georgia statute unconstitutional and held that 

a driver’s license is an important property right in 

Bell v. Burson, 402 U.S. 535 (1971). All the threats of 

punishment and claims that Petitioner did not have 

a constitutional right to refuse testing were misleading 

and unreasonable as was the request by law enforce-

ment for a warrantless blood test. 

Georgia’s coercive warning destroys any free will 

of a motorist. It informs them they are required by 

law to submit to a blood draw, that they will lose 

their license for a year if they refuse, and worst of 

all, that their refusal will constitute legislatively-

mandated proof of guilt at trial. The Fourth Amend-

ment confers no right to refuse this search at all if 

such a warning is not deemed unconstitutional. 



21 

 

Most prosecutors throughout the country refuse 

to acknowledge the major change in the last seven 

years where this Court confirmed that blood test 

requests of DUI suspects are protected by the Fourth 

Amendment and are not limited to a statutory right 

as discussed in South Dakota v. Neville, 459 U.S. 553 

(1983). Neville recognized that it was permissible to 

coerce drivers into submitting to State tests through 

the implied consent laws because the drivers did not 

have a constitutional right to refuse. After the changes 

pursuant to McNeely and Birchfield, the State is now 

arguing that the coercive implied consent laws are 

not coercive or unreasonable. 

The government has consistently argued in Geor-

gia and other states that the reasoning of Birchfield 

is inapplicable because Petitioner could not be prose-

cuted for a separate crime for the blood test refusal like 

the petitioners in Birchfield. Petitioner acknowledges 

that the Birchfield decision addressed cases where 

the refusal was a separate criminal charge, however, 

the reasoning of this Court was based on the intrusive 

nature of the blood test and the availability of the less 

intrusive alternative of a breath test. While this may 

be an important difference between the petitioners 

in Birchfield and Ms. Waters in some scenarios, it 

does not undo the Court’s statement in Birchfield that 

the demand for a blood test from Danny Birchfield 

was an unreasonable one. States like Georgia argue 

that they can constitutionally skip a breath test and 

demand a blood test under the threat of criminal 

and civil penalties as long as the refusal cannot be 

prosecuted as a crime separate from the DUI. They 

are wrong because the refusal can statutorily prove 

elements of the crime of DUI and result in a one year 
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license suspension. The Fourth Amendment requires 

that searches be reasonable and that consent be 

voluntary, and Georgia’s implied consent scheme has 

reached a point where there is neither. 

In Birchfield, Beylund (like Petitioner) submitted 

to a blood test after being told pursuant to the North 

Dakota implied consent warning that he was required 

to submit to the blood test and threatened with civil 

and criminal penalties if he refused. The Court agreed 

that Beylund was misinformed that he was required 

to submit to the blood test, but the majority of states 

have not changed their implied consent laws to comply 

with the Fourth Amendment analysis in Birchfield. 

Unlike the other petitioners, Beylund was not 

prosecuted for refusing a test. He submitted 

to a blood test after police told him that the 

law required his submission, and his license 

was then suspended and he was fined in an 

administrative proceeding. The North Dakota 

Supreme Court held that Beylund’s consent 

was voluntary on the erroneous assumption 

that the State could permissibly compel both 

blood and breath tests. Because voluntariness 

of consent to a search must be “determined 

from the totality of all the circumstances,” 

Schneckloth, supra, at 227, 93 S.Ct. 2041 we 

leave it to the state court on remand to reeval-

uate Beylund’s consent given the partial 

inaccuracy of the officer’s advisory.  

Birchfield, 136 S. Ct. at 2186 (emphasis added). 

Petitioner here was misinformed by the “implied 

consent” law which was read to her twice, because it 

repeatedly stated that Georgia law required her to 
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submit to the blood test with criminal and civil penal-

ties for refusal explained. Petitioner had a constitution-

al right to refuse the unreasonable blood test demand 

by the government. Unlike Georgia, North Dakota 

amended its implied consent statutes after Birchfield 

and added the following language to N.D.C.C. § 39-

20-01(3)(b): “If the officer requests the individual to 

submit to a blood test, the officer may not inform the 

individual of any criminal penalties until the officer 

has first secured a search warrant.” 

Although a “search conducted pursuant to . . . valid 

consent is constitutionally permissible,” Schneckloth 
v. Bustamonte, 412 U.S. 218, 222 (1973), valid consent 

is “in fact, freely and voluntarily given[.]” Bumper v. 
North Carolina, 391 U.S. 543, 548 (1968). The Fourth 

Amendment requires that an arrestee’s voluntary 

consent be independent of implied consent. State v. 
Butler, 302 P.3d 609 (Ariz. 2013). Moreover, “[v]olun-

tariness is a question of fact,” Schneckloth, 412 U.S. 

at 248-49, which “is assessed from the totality of the 

circumstances.” Id. at 227. “[The government’s] burden 

cannot be discharged by showing no more than acqui-

escence to a claim of lawful authority.” Bumper, 391 

U.S. at 548-49. 

Petitioner asked questions about the blood test 

and her rights when the officer told her that if she 

answered with anything other than a “yes” then it 

would be considered a refusal. The officer effectively 

threatened her with the negative consequences of the 

refusal for asking any further questions about her 

rights or the blood test or anything else. The officer 

acknowledged that Petitioner was trying to avoid 

submitting to the test and had questions about the 

test that the officer was not qualified to answer or 
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refused to answer. The State did not meet its burden 

of proof to demonstrate that Petitioner voluntarily 

consented to the blood test when the State could not 

even articulate all the unanswered questions of Peti-

tioner. 

The warning that compelled Petitioner to submit 

to the test incorrectly informed her that by exercising 

her constitutional right to refuse a warrantless blood 

test that she would be punished both in the civil and 

criminal cases. As discussed above, the federal circuit 

courts “have unanimously held that a defendant’s 

refusal to consent to a warrantless search may not 

be presented as evidence of guilt.” State v. Runyan, 

290 F.3d 223, 249 (5th Cir. 2002).4 “[S]o long as there is no 

waiver on her part, her refusal cannot be used against 

her.” Prescott, 581 F.3d at 1352 (emphasis added). 

Prescott was convicted of being an accessory after the 

fact by preventing the apprehension of a felon after 

police located a suspect in a mail fraud investigation 

hiding in her apartment, and during trial, the pros-

ecutor referred to Prescott’s refusal to allow police to 

enter her home as evidence that she was harboring 

the suspect. The Court held that it was a prejudicial 

error to allow the government to use Prescott’s refusal 

to the search as evidence of her guilt, and reversed 

earlier decisions holding otherwise. Id. The Court 

reasoned that: 

 
4 (citing United States v. Moreno, 233 F.3d 937, 940–41 (7th Cir. 

2000); United States v. Dozal, 173 F.3d 787, 794 (10th Cir. 1999); 

United States v. Thame, 846 F.2d 200, 205–08 (3d Cir. 1988); 

United States v. Prescott, 581 F.2d 1343, 1351–52 (9th Cir. 1978); 

but cf. United States v. McNatt, 931 F.2d 251, 256–57 (4th Cir. 

1991)). (See also Simmons v. United States, 390 U.S. 377 (1968); 

United States v. Taxe 540 F.2d 961 (9th Cir. 1976); United States 
v. Harris, 660 F.3d 47 (1st Cir. 2011)). 
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If the government could use such a refusal 

against the citizen, an unfair and imper-

missible burden would be placed upon the 

assertion of a constitutional right and future 

consents would not be ‘freely and voluntarily 

given.’ . . . . 

Prescott, 581 F.3d at 1351 (emphasis added) (citations 

omitted). 

Permitting a jury to rely on subjective and specu-

lative evidence would grossly abuse the rights these 

amendments were designed to protect, and Prescott 
found that such comments by a prosecutor “can have 

but one objective to induce the jury to infer guilt.” Id. 
It concluded that: 

“The right to refuse protects both the innocent 

and the guilty, and to use its exercise against 

the defendant would be, as the Court said 

in Griffin, a penalty imposed by courts for 

exercising a constitutional right.” 

Id. (Emphasis added). 

Petitioner could not and should not ever be 

punished for exercising her constitutional right to 

refuse a constitutionally protected search. The warning 

read to Petitioner and application of O.C.G.A. §§ 40-5-

67.1(d) and 40-6-392(d) are unconstitutional as applied 

to the facts of this case. Because the blood test 

evidence was admitted and obtained in violation of the 

Fourth Amendment (without warrant or valid consent), 

it must be held inadmissible. 

The Supreme Court of Georgia erroneously 

approved of the Georgia law by holding that the 

demand for a blood test was the same legally as a 
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demand for a breath test by referring to its Olevik 

decision. This reasoning is flawed in that this Court 

distinguished the demands and their reasonableness 

under the Fourth Amendment and held that warrant-

less blood tests, unlike breath tests, were unreasonable. 

In Footnote 14 of Olevik, the Supreme Court of Georgia 

acknowledged that there were problems with the 

implied consent laws by holding: “The General Assem-

bly may wish to amend the implied consent notice 

statute; if it does, among the changes it may consider 

would be a clearer explication of the right to refuse 

testing, and a more accurate articulation of the 

likelihood of license suspension.” Id. at 524. 

The Supreme Court of Georgia erroneously denied 

the constitutional challenge to O.C.G.A. § 40-5-67.1 

by failing to apply the proper Fourth Amendment 

analysis as described by this Court in Patel, supra.  

Patel held that the determination of reasonable-

ness of a search is inherently factual and therefore 

the “no set of circumstances” test is improper because 

it “would preclude facial relief in every Fourth 

Amendment challenge to a statute authorizing war-

rantless searches.” Id. At 2451. The standard set out 

in Patel  follows: 

[w]hen addressing a facial challenge to a 

statute authorizing warrantless searches, 

the proper focus is on searches that the law 

actually authorizes and not those that could 

proceed irrespective of whether they are 

authorized by the statute, e.g., where exigent 

circumstances, a warrant, or consent to search 

exists.  

Patel at 2451 (emphasis added). 
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The facial challenge in Patel involved a city ordin-

ance that authorized police to inspect hotel records 

without a search warrant and did not involve the 

admissibility of the evidence. In defending the city’s 

statute, Los Angeles argued that there were hypo-

thetical circumstances where a search conducted under 

this provision would be constitutionally appropriate, (i.e. 
an officer responding to an emergency, a hotel oper-

ator’s consent, or officers had a warrant). Patel at 

2450-51. The Court found that “laws obligating inns 

to provide suitable lodging to all paying guests are 

not the same as laws subjecting inns to warrantless 

searches.” Patel, supra, at 2455. Further, “the fact that 

some hotels chose to make registries accessible to the 

public has little bearing on whether government 

authorities could have viewed these documents on 

demand without a hotel’s consent.” Patel at 2456. 

The Court held that “the constitutional ‘applications’ 

that petitioner claims prevent facial relief here are 

irrelevant to our analysis because they do not involve 

actual applications of the statute.” Patel at 2451 

(emphasis added). 

Applying Patel to a facial challenge of the Georgia’s 

implied consent statutes, the officers would not be 

relying on the implied consent laws if there was anoth-

er constitutional basis for the search like a suspect 

asking to take a blood test before she was arrested. 

There will always be a hypothetical set of circumstances 

where a warrantless search would be reasonable. But 

those sets of circumstances are not the focus of facial 

challenges according to this Court in Patel. Another 

example would be if a suspect began demanding a 

blood test to prove her innocence when the officer told 
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her she was under arrest and prior to the demand for 

blood through the ICW. 

The Supreme Court of Georgia ignored the reason-

ing and holdings of Birchfield while acknowledging 

problems with the statutory warning. Some judges and 

courts throughout the country appear to be ensconced 

in the implied consent laws that assume motorists 

have implicitly consented to compelled warrantless 

blood tests despite this Court’s sound reasoning in 

Birchfield. 

It is reprehensible to authorize civil and criminal 

penalties for the exercise of a constitutional right. The 

practical solution is simple. In order to comply with 

the Fourth Amendment, the State should be required 

to demand a breath test as the initial test or give the 

motorist a choice of which test the motorist prefers to 

take. After a completed breath test, the officer can 

always apply for a search warrant for a blood test. A 

blood test must require a warrant or voluntary consent 

not coerced by threats of unreasonable negative conse-

quences to the driver. If the officer does not have the 

time or resources to obtain a search warrant, the officer 

can rely on the exigent circumstances exception to the 

warrant requirement. Georgia, like most states, has a 

statutorily approved process to issue search warrants 

through electronic communication devices to expedite 

the process while maintaining judicial safeguards. 

See O.C.G.A. § 17-5-21.1 and McAllister v. State, 754 

S.E.2d 376 (Ga. Ct. App. 2014) (search warrants are 

approved to obtain DUI evidence while limiting the 

scope of the blood testing that is permissible). Review 

by a neutral magistrate for a search warrant will 

limit the intrusions on privacy interests by making sure 

probable cause exists before the blood draw is 
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conducted and also by specifying the scope of the 

search and what testing is authorized on the blood. 

This Court should find that implied consent laws 

that arbitrarily allow officers to demand warrantless 

blood tests with threats of criminal and civil penalties 

are unconstitutional on their faces and as-applied to 

the facts.     

III. THIS PETITION IS OF GREAT NATIONAL SIGNIFICANCE 

BECAUSE THE STATE LEGISLATURES AND STATE 

COURTS NEED GUIDANCE AS TO WHAT CAN AND 

CANNOT CONSTITUTIONALLY BE INCLUDED IN 

“IMPLIED CONSENT” STATUTES AND WARNINGS. 

As mentioned, in the post-Birchfield world, North 

Dakota is an exception because most states have not 

amended their implied consent warnings since the deci-

sion. Most states, including Georgia, have responded 

by continuing to litigate cases at every level rather 

than amending the implied consent laws to be con-

sistent with Birchfield. 

Each year, thousands of drivers throughout this 

country are being coerced into submitting to warrant-

less blood draws by statutes like the Georgia statute. 

In almost all instances, this is occurring when the 

less intrusive breath test is available. Drivers are being 

told that any refusal to consent will become evidence 

against them and proof of their guilt. There are very 

few cases before this Court that can clarify and stop 

more daily Fourth Amendment violations than the 

instant case. 

The Georgia statutes and this case provide the 

Court with perfect vehicle to provide guidance to the 

state legislatures and state courts that law enforcement 

cannot compel a driver to submit to a warrantless blood 
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test by threats of criminal and civil punishment. At 

least four members of this Court have suggested the 

need to clarify the holdings of this Court as it relates 

to implied consent laws. See Mitchell v. Wisconsin, 

supra (Sotomayor, J., joined by Ginsburg and Kagan, 

JJ., dissenting) (noting that the Court granted cert-

iorari to consider the constitutionality under the Fourth 

Amendment of provisions in implied consent laws 

allowing officers to draw blood from unconscious 

drunk drivers); id. at 2551 (Gorsuch, J., dissenting) 

(“We took this case to decide whether Wisconsin drivers 

impliedly consent to blood alcohol tests thanks to a 

state statute.”). 

There remains a pressing need to clarify the 

existing Fourth Amendment analysis of the implied 

consent laws in Georgia and dozens of other similarly-

situated states. Law enforcement officers are demand-

ing a staggering number of warrantless blood tests 

annually. This has resulted in an inordinate amount 

of litigation as it relates to this Court’s holdings in 

Birchfield and McNeely. There are many differing 

interpretations of this Court’s holdings from state to 

state causing confusion as to the proper analysis 

of implied consent and coercive warnings. This case 

presents an excellent opportunity to address the grave 

Fourth Amendment concerns that remain with regard 

to implied and express consent statutory schemes 

in the blood testing context. 
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CONCLUSION 

For the foregoing reasons, the petition for a writ 

of certiorari should be granted. 
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ORDER OF THE  

SUPREME COURT OF GEORGIA DENYING A 

PETITION FOR WRIT OF CERTIORARI 

(NOVEMBER 4, 2019) 
 

SUPREME COURT OF GEORGIA 

________________________ 

WATERS 

v. 

THE STATE 

________________________ 

Case No. S19C0968 

Court of Appeals Case No. A18A2031 

 

The Supreme Court today denied the Petition for 

Certiorari in this Case  

All the Justice concur. 

 

Court of Appeals Case No. A18A2031 
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OPINION OF COURT OF APPEALS OF GEORGIA 

(MARCH 4, 2019) 
 

IN THE COURT OF APPEALS OF GEORGIA 

________________________ 

WATERS 

v. 

THE STATE 

________________________ 

No. A18A2031 

Before: DILLARD, C.J., DOYLE, P.J.,  

and MERCIER, Judge. 

 

After being convicted of driving under the influence 

(per se and less safe) and failure to maintain lane, 

 Waters filed an appeal in the Supreme 

Court of Georgia “to challenge the constitutionality of 

Georgia’s Implied Consent . . . scheme, OCGA § 40-5-

67.1, both on its face and as applied.” The Supreme 

Court transferred the appeal to this Court, stating in 

its transfer order: “[T]his Court recently rejected facial 

and as-applied constitutional challenges like those 

raised here to OCGA § 40-5-67.1(b)(2) in Olevik v. 
State, 302 Ga. 228, 246-252 (3)(a), (b) (806 SE.2d 505) 

(2017). To the extent [Waters] attempts other consti-

tutional arguments, any such challenges were neither 

raised nor ruled on below.” Case No. S18A0423 (decided 

April 30, 2018). Further, the Court stated: “[A]s in 

Olevik, [Waters’s] as-applied challenge is in reality a 

challenge to the admission of the blood test results, 

rather than a challenge to the statute.” Id. 
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Waters did not submit a new brief after the case 

was transferred to this Court, so our review is based 

on the briefs she submitted to the Supreme Court. In 

those briefs, Waters challenges the constitutionality of 

Georgia’s implied consent “scheme” (facially and as 

applied) and argues that her consent was not voluntary 

due to the “inherent[ly] coercive pressures of a custodial 

environment.” As set out above, the Supreme Court 

expressly rejected Waters’s facial and as-applied chal-

lenges to the implied consent law. Therefore, our 

review is limited to her challenge to the admission of 

the blood test results to the extent the challenge is 

unrelated to the constitutionality of the implied consent 

law (either on its face or as it was applied in this 

case))1 

 
1 We note that on February 18, 2019, the Supreme Court of 

Georgia decided Elliott v. State, 2019 Ga. LEXIS 112 (Case No. 

S18A1204). In Elliott, the Court held that the protection against 

compelled self-incrimination provided by Article I, Section I, 

Paragraph XVI of the Georgia Constitution of 1983 affords a 

defendant the right to refuse a chemical breath test and that 

such refusal cannot be admitted in evidence against him or her. 

Elliott, supra at *1-2. The Elliott decision does not affect our 

decision in this case for two reasons. First, the Supreme Court 

specifically stated in its transfer order in this case that it recently 

rejected in Olevik the facial and as-applied constitutional chal-

lenges Waters raises in this appeal; in Elliott, the Court expressly 

“adhere[s] to [its] decision in Olevik, Elliott, supra at *20. Waters 

is bound by the Supreme Court’s ruling in her case. See OCGA 

§ 9-11-60 (h) (“[A]ny ruling by the Supreme Court or the Court 

of Appeals in a case shall be binding in all subsequent proceed-

ings in that case in the lower court and in the Supreme Court or 

the Court of Appeals as the case may be.”). Second, the Elliott 
Court reiterated that its Paragraph XVI analysis was limited to 

breath tests, and that Paragraph XVI “was not implicated by a 

blood test.” Id. at *90, n.30 (emphasis supplied). As the Court 

noted in Olevik, the extraction of blood does not implicate a 
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Although Waters’s challenge is almost entirely 

based on the unconstitutionality of the implied consent 

scheme, she raises, to some extent, a separate issue 

by asserting that her consent to the blood test was 

not voluntary in light of “the inherently coercive 

environment of a custodial arrest.” Waters states 

that she was in custody for 90 minutes before agreeing 

to submit to the blood test and that the officer “testi-

fied that she did not want to take the blood test.” The 

argument is without merit. 

Before trial, Waters moved to suppress the blood 

test results. After hearing evidence and argument, 

the trial court denied Waters’s motion finding, inter 
alia, that Waters voluntarily consented to the blood 

test. The test results were admitted at trial. 

In reviewing a trial court’s ruling on a motion 

to suppress, this Court must construe the 

record in the light most favorable to the 

factual findings and judgment of the trial 

court and accept the trial court’s findings 

of disputed fact unless they are clearly 

erroneous. 

State v. Turner, 304 Ga. 356 (818 SE.2d 589) (2018) 

(citations omitted). “[T]he trial court’s application of 

the law to undisputed facts is subject to de novo 

review.” State v. Clay, 339 Ga. App. 473 (793 SE.2d 

636) (2016) (citation and punctuation omitted); see 
Bergstrom v. State, 347 Ga. App. 295 (819 SE.2d 84) 

(2018). 

 

defendant’s right under Georgia law against compelled self-

incrimination. Olevik, supra at 232 (2)(a), n.2. 
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Because the extraction of a suspect’s blood is a 

search within the meaning of the Fourth Amendment, 

absent a warrant, the State must show that the extrac-

tion falls into one of the specifically established excep-

tions to the warrant requirement, such as voluntary 

consent. See Williams v. State, 296 Ga. 817, 819-821 

(771 SE.2d 373) (2015); Kendrick v. State, 335 Ga. 

App. 766, 768 (782 SE.2d 842) (2016). 

Consent is a valid basis for a warrantless 

search where it is given freely and volun-

tarily . . . . [T]he only question in regard to 

the validity of the search is whether the 

State met its burden of proving that [Waters] 

actually consented freely and voluntarily 

under the totality of the circumstances. 

Kendrick, supra (citation and punctuation omitted). 

“A consent to search will normally be held voluntary 

if the totality of the circumstances fails to show that the 

officers used fear, intimidation, threat of physical 

punishment, or lengthy detention to obtain the con-

sent.” Id. at 769 (citation and punctuation omitted). 

“[W]hile knowledge of the right to refuse consent is 

one factor to be taken into account, the government 

need not establish such knowledge as the sine qua 

non of an effective consent.” Id. Notably, the use of 

handcuffs does not negate a person’s ability to give 

consent. See MacMaster v. State, 344 Ga. App. 222, 

227 (1) (a) (809 SE.2d 478) (2018). 

In this case, the evidence shows that a police officer 

initiated a traffic stop after seeing the car that Waters 

was driving “weaving.” The officer detected a smell of 

alcohol coming from Waters’s person and noticed 

that Waters’s speech was slurred and her eyes were 

“glassed-over.” Waters said she was on her way to or 
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from a bar. At the officer’s request, Waters exited the 

car. She was unsteady on her feet. The officer and a 

supervisor who arrived on the scene asked Waters to 

perform various field sobriety tests. Waters agreed to 

submit to some of the tests (horizontal gaze nystagmus 

and Romberg) and refused to submit to other tests 

(Alco-Sensor, walk-and-turn, and one-leg stand). Based 

on Waters’s performance on the field tests and the 

officer’s observations, the officer concluded that Waters 

was under the influence of alcohol (less safe) and 

placed her under arrest for DUI. The officer then 

read to her the implied consent warning, and Waters 

gave her consent to take a blood test. The roadside 

encounter, from the stop to the arrest, lasted approx-

imately 33 minutes. The officer then transported 

Waters to a hospital for the blood test, where she used 

the restroom and asked hospital personnel and the 

officer numerous questions about the test; Waters 

was handcuffed at the time. Because they had been 

at the hospital waiting for about one to one-and-a-

half hours before the blood was drawn and Waters 

repeatedly asked questions about the test, the officer 

read the implied consent warning to her again “so 

that it was fresh in her mind so she would have 

another opportunity to consent to it or not consent to 

it.” He then asked Waters again if she consented to 

the test, to which she replied that she did, and her 

blood was drawn. 

Despite Waters’s contention, the evidence shows 

that she initially consented to the blood test after 33 

minutes, not 90 minutes; it was after approximately 

90 minutes that she stated her consent a second time 

(while waiting at the hospital for her blood to be 

drawn). Her claim (in her first supplemental brief) that 
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the officer “testified that she did not want to take the 

blood test” is not accurate. Instead, the officer testified 

that he thought Waters was asking and repeating 

questions at the hospital as a “stalling” tactic, and 

that he “felt” or “thought” that she was repeating 

questions to avoid the test. There is no evidence that 

Waters ever said she did not want to take the test or 

that she ever withdrew the consent she gave at the 

roadside (and again in the hospital) after being read 

the implied consent notice. Although Waters asserts 

that she was not advised of her constitutional rights 

before she gave her consent, her knowledge of those 

rights or of her right to refuse consent are factors to 

be considered in assessing the voluntariness of her 

response—they are not in and of themselves deter-

minative. See Olevik, supra at 251-252 (3)(b). The 

evidence does not show that the officers used fear, 

intimidation, threat of physical punishment or lengthy 

detention to obtain Waters’s consent. See Kendrick, 

supra; Oh v. State, 345 Ga. App. 729, 737-738 (3) (815 

SE.2d 95) (2018) (trial court did not err by denying 

motion to suppress based on claim that consent to 

testing was not voluntary where, inter alia, traffic 

stop lasted under 40 minutes and did not appear to be 

unreasonably or needlessly extended); Diaz v. State, 

344 Ga. App. 291, 301(1) (810 SE.2d 566) (2018) (trial 

court did not err in concluding that, under the totality 

of circumstances, appellant voluntarily consented to 

blood test after being read implied consent notice, 

where appellant was at hospital more than two hours 

and had been given medications for his injuries). In 

light of the totality of circumstances surrounding 

Waters’s consent to the blood test, the trial court did 

not err by concluding that her consent was voluntarily 

given. See Oh, supra. Thus, the trial court did not err 
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by denying her motion to suppress. See generally id.; 

Olevik, supra at 252 (3)(b). 

Judgment affirmed. Dillard, C. J., and Doyle, P. 

J., concur. 

 

  



App.9a 

ORDER OF SUPREME COURT OF GEORGIA 

(APRIL 30, 2018) 
 

SUPREME COURT OF GEORGIA 

________________________ 

 WATERS 

v. 

THE STATE 

________________________ 

Case No. S19C0968 

Court of Appeals Case No. A18A2031 

 

The Honorable Supreme Court met  

pursuant to adjournment. 

The following order was passed: 

 WATERS v. THE ST ATE 

Appellant appeals her conviction for driving under 

the influence and seeks to invoke this Court’s consti-

tutional question jurisdiction. The trial court rejected 

appellant’s facial and as-applied Fourth Amendment/ 

search and seizure constitutional challenges to the 

implied consent law, OCGA § 40-5-67.1(b) (2), which she 

contends is coercive. However, this Court recently 

rejected facial and as-applied constitutional challenges 

like those raised here to OCGA § 40-5-67.1(b)(2) in 

Olevik v. State, 302 Ga. 228, 246-252 (3)(a), (b) (806 

SE.2d 505) (2017). To the extent appellant attempts 

other constitutional arguments, any such challenges 

were neither raised nor ruled on below. 
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Our constitutional question jurisdiction does not 

extend to challenges to laws previously held to be 

constitutional against the same attack. See City of 
Decatur v. DeKalb County, 284 Ga. 434, 435-437 (668 

SE.2d 247) (2008). And, as in Olevik, appellant’s as-

applied challenge is in reality a challenge to the ad-

mission of the blood test results, rather than a chal-

lenge to the statute. Id. at 250-251(3)(b). Therefore, the 

as-applied challenge does not invoke this Court’s 

jurisdiction. 

As no other basis for this Court’s jurisdiction 

appears in the record, see Ga. Const. of 1983, Art. VI, 

Sec. VI, Par. II-III; OCGA § 15-3-3.1, this case is here-

by transferred to the Court of Appeals. 

All the Justices concur. 
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ORDER OF THE STATE COURT OF COBB 

COUNTY OF THE STATE OF GEORGIA 

(SEPTEMBER 17, 2014) 
 

IN THE STATE COURT OF COBB COUNTY 

STATE OF GEORGIA 

________________________ 

STATE OF GEORGIA 

v. 

WATERS 

________________________ 

Case No. 13-T-10704 

Before: Henry R. THOMSON, 

Judge, State Court Cobb County 

 

Upon hearing evidence and argument of counsel, 

the Court makes the following findings on the Defend-

ant’s Motion to Suppress: 

1. 

The Defendant was stopped after honking her car 

horn at a passing patrol car. Therefore, reasonable, 

articulable suspicion existed which justified a traffic 

stop under O.C.G.A. 40-8-70(a). 

2. 

After the arresting officer stopped the Defendant’s 

vehicle and spoke with the Defendant, the odor of 

alcohol and the Defendant’s slurred speech provided 
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sufficient evidence to expand the scope of the stop to 

an investigation for Driving Under the Influence. 

3. 

The totality of the circumstances, including the 

odor of alcohol, slurred speech, the performance on 

field sobriety tests, and the Defendant’s admission of 

coming from a bar, supplied sufficient probable cause 

to justify the arrest for Driving Under the Influence. 

4. 

The Implied Consent notice was properly read, 

and the Defendant voluntarily consented to the test. 

5. 

There is nothing in the evidence that suggests 

the Defendant’s blood was improperly drawn, handled, 

or tested. 

6. 

The Defendant’s argument that the Georgia 

Implied Consent law is unconstitutional is without 

merit. 

Based upon the above findings of fact and law, 

the Defendant’s Motion to Suppress is hereby DENIED. 

So ordered this 17th day of September, 2014 

 

/s/ Henry R. Thompson 

Judge 

State Court Cobb County 
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ORDER OF THE STATE COURT OF COBB 

COUNTY DENYING MOTION TO RECONSIDER 

(SEPTEMBER 2, 2015) 
 

IN THE STATE COURT OF COBB COUNTY 

STATE OF GEORGIA 

________________________ 

STATE OF GEORGIA 

v. 

 WATERS 

________________________ 

Case No. 13-T-10704 

Before: Henry R THOMPSON, 

Judge, State Court Cobb County 

 

ORDER ON MOTION TO RECONSIDER 

Upon hearing evidence and argument of counsel, 

the Court makes the following findings on the Defend-

ant’s Motion to Suppress: 

1. 

The ORDER which was filed on September 18, 

2014 denying Defendant’s Motion to Suppress is 

hereby incorporated in its entirety. 

2. 

The Georgia Implied Consent notice which was 

read to the Defendant is not so necessarily coercive in 

nature that it negates the possibility of actual consent 

being obtained. The Supreme Court of Georgia, in 
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Williams v. State, S14A1625, remanded the case to 

the trial court for a determination of whether “actual, 

and therefore voluntary” consent was obtained after 

the Implied Consent notice was read to the arrestee. 

It necessarily follows that the Supreme Court is of 

the opinion that “actual, and therefore voluntary” 

consent is indeed possible after a reading of the 

Implied Consent notice. 

3. 

Based on a totality of the circumstances, the 

consent obtained after the reading of the Implied 

Consent notice in this case was freely and voluntarily 

made by the Defendant, and was not the product of 

duress, coercion, or hope of benefit, and was, therefore, 

“actual” consent. 

Based upon the above findings of fact and law, the 

Defendant’s Motion to Reconsider is hereby DENIED. 

So Ordered this 2nd day of September, 2015 

 

/s/ Henry R. Thompson 

Judge 

State Court Cobb County 
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OPINION OF THE SUPREME COURT OF 

GEORGIA IN OLEVIK V. STATE (OF GEORGIA), 

302 GA. 228, 806 S.E.2D 505 

(OCTOBER 16, 2017) 
 

SUPREME COURT OF GEORGIA 

________________________ 

OLEVIK 

v. 

THE STATE 

________________________ 

No. S17A0738 

Before: PETERSON, Justice. 

 

Peterson, Justice. 

The Georgia Constitution protects each of us from 

being forced to incriminate yourself. Unlike the similar 

right guaranteed by the Fifth Amendment to the 

U.S. Constitution, this state constitutional protection 

applies to more than mere testimony; it also protects 

us from being forced to perform acts that generate 

incriminating evidence. This case calls this Court to 

decide whether this state constitutional protection 

prohibits law enforcement from compelling a person 

suspected of DUI to blow his deep lung air into a 

breathalyzer. A nearly unbroken line of precedent 

dating back to 1879 leads us to conclude that it does, 

although the appellant here still loses because the 

language of the implied consent notice statute he 

challenges is not per se coercive. 



App.16a 

Frederick Olevik was convicted of DUI less safe, 

failure to maintain a lane, and no brake lights.1 Olevik 

appeals from his DUI conviction, challenging the deni-

al of his motion to suppress the results of a state-

administered breath test on the grounds that the 

implied consent notice statute, OCGA § 40-5-67.1(b), is 

unconstitutional on its face and as applied to him. 

Olevik argues that his right against compelled self-

incrimination preserved by the Georgia Constitution 

was implicated when law enforcement asked him to 

expel deep lung air into a breathalyzer, that the 

materially misleading language of the implied consent 

notice is coercive per se and in fact did compel him to 

perform this act, and thus the admission of his 

breath test results violated his right against com-

pelled self-incrimination under the Georgia Constitu-

tion and his due process rights. We agree with Olevik 

that submitting to a breath test implicates a person’s 

right against compelled self-incrimination under the 

Georgia Constitution, and we overrule prior decisions 

that held otherwise. We nevertheless reject Olevik’s 

facial challenges to the implied consent notice statute, 

because the language of that notice is not per se 

coercive. Our previous decisions prevented the trial 

court from fully considering Olevik’s argument that, 

based on a totality of the circumstances in this case, 

the language of the implied consent notice actually 

coerced him to incriminate himself. Nevertheless, 

because Olevik offered the trial court no evidence in 

support of his claim beyond the mere language of the 

statute (which, standing alone, is not coercive), he 

could not prevail on remand and so we affirm. 

 
1 Olevik also was found guilty of DUI per se, but the trial court 

merged this count into the DUI less safe count. 
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1. Background 

Before proceeding to the legal issues Olevik raises, 

we begin with a brief overview of Georgia’s DUI laws. 

We then turn to the factual context of this case. 

(a) Georgia’s Statutory Framework on Implied 

Consent and DUI Arrests 

The scourge of people operating motor vehicles 

under the influence of alcohol, drugs, or other intox-

icating substances has plagued us as long as people 

have been driving, leading states to enact criminal 

laws to combat this problem. See Birchfield v. North 
Dakota, ___ U.S. ___, 136 S.Ct. 2160, 195 L.Ed.2d 

560 (2016). In Georgia, driving with a blood alcohol 

content (“BAC”) of 0.08 grams or more is per se 

unlawful (DUI per se), and regardless of BAC, it is 

unlawful for a person to drive under the influence of 

alcohol or drugs to the extent it is less safe to do so 

(DUI less safe). See OCGA § 40-6-391(a). Measuring 

a person’s BAC is accomplished through a chemical 

test of the person’s breath, blood, or urine, and these 

tests typically require the cooperation of the suspect. 

To elicit such cooperation, the General Assembly has 

enacted an implied consent statute, providing that 

drivers have agreed to submit to chemical testing as 

a condition of receiving a driver’s license and that a 

person’s driving privilege will be suspended if he or 

she refuses to take a chemical test after being arrested 

for a DUI offense or having been involved in a traffic 

accident resulting in serious injuries or fatalities. 

OCGA §§ 40-5-55 (a); 40-5-67.1(d). When drivers are 

arrested for DUI, police officers ask them to submit to a 

chemical test; the implied consent statute prescribes 

the language the officers are required to use. For 



App.18a 

drivers aged 21 years or older (like Olevik), that lan-

guage is as follows: 

Georgia law requires you to submit to state 

administered chemical tests of your blood, 

breath, urine, or other bodily substances for 

the purpose of determining if you are under 

the influence of alcohol or drugs. If you refuse 

this testing, your Georgia driver’s license or 

privilege to drive on the highways of this 

state will be suspended for a minimum period 

of one year. Your refusal to submit to the 

required testing may be offered into evidence 

against you at trial. If you submit to testing 

and the results indicate an alcohol concentra-

tion of 0.08 grams or more, your Georgia 

driver’s license or privilege to drive on the 

highways of this state may be suspended for 

a minimum period of one year. After first 

submitting to the required state tests, you 

are entitled to additional chemical tests of 

your blood, breath, urine, or other bodily 

substances at your own expense and from 

qualified personnel of your own choosing. 

Will you submit to the state administered 

chemical tests of your (designate which 

tests) under the implied consent law? 

OCGA § 40-5-67.1(b)(2). 

(b) Olevik’s Traffic Stop 

The facts are largely undisputed. After observing 

that Olevik failed to maintain his lane while driving 

and had an inoperable brake light, police initiated a 

traffic stop. During the stop, police observed that 

Olevik’s eyes were bloodshot and watery, his speech 
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was slow, and he smelled strongly of alcohol. Olevik 

admitted to the police that he had consumed four or 

five beers prior to driving. He agreed to undergo field 

sobriety tests and exhibited six out of six clues on the 

horizontal gaze nystagmus test. The walk-and-turn 

and one-leg-stand tests were not conducted because 

Olevik had certain physical limitations. After Olevik 

also tested positive for alcohol on a portable alco-sensor 

machine, police arrested Olevik and read him the 

statutorily mandated, age-appropriate implied consent 

notice. Olevik agreed to submit to a state-administered 

breath test, the results of which revealed that he had 

a BAC of 0.113. 

In support of his motion to suppress the breath 

test results, Olevik stipulated that the officers were 

not threatening or intimidating in requesting the 

breath test. He nevertheless argued that his consent 

to the test was invalid because the language of the 

implied consent notice was misleading, coercing him to 

take the test in violation of his right against compelled 

self-incrimination. After several hearings, the trial 

court denied Olevik’s motion to suppress, concluding 

that his right against compelled self-incrimination 

was not violated because he voluntarily consented to 

the breath test. The court found him guilty of the 

charged offenses following a bench trial. Olevik then 

brought this appeal. 

2. The Georgia Constitution’s Right Against 

Compelled Self-Incrimination Applies to Breath 

Tests 

On appeal, Olevik argues that the trial court 

erred in denying his motion to suppress because the 

implied consent notice is unconstitutional on its face 
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and as applied, coercing him to submit to a breath 

test in violation of his right against compelled self-

incrimination under the Georgia Constitution. As 

Olevik conceded at oral argument, our decision in Klink 
v. State, 272 Ga. 605, 533 S.E.2d 92 (2000), precludes 

his claims. But recent decisions of the Supreme 

Court of the United States and this Court have shaken 

the analytical underpinnings of Klink, and so, as Olevik 

urges us to do, we reexamine whether Klink remains 

good law. See Kendrick v. State, 335 Ga. App. 766, 770 

n.3, 782 S.E.2d 842 (2016) (“[S]ubsequent development 

of the law may have substantially eroded Klink’s 

analytical foundation[.]”). We conclude that Klink was 

wrongly decided at least to the extent that it con-

cluded that a breath test did not implicate the state 

constitutional right against compelled self-incrimina-

tion and, after determining that stare decisis does not 

counsel preserving Klink, overrule it to that extent. 

(a) Klink’s Foundation Has Been Undermined 

In Klink, we upheld the implied consent notice 

statute against claims indistinguishable from Olevik’s. 

We did so on the basis that “compelling a defendant 

to submit to [blood and] breath testing [is not] uncon-

stitutional under Georgia law[,]” and thus “[t]he right 

to refuse to submit to state administered testing is not 

a constitutional right, but one created by the legisla-

ture.” Klink, 272 Ga. at 606 (1), 533 S.E.2d 92. Klink 

relied on two prior decisions—Allen v. State, 254 Ga. 

433, 330 S.E.2d 588 (1985) and Green v. State, 260 Ga. 

625, 398 S.E.2d 360 (1990)—for these conclusions. In 

Allen, we held that, “[i]n Georgia, the state may con-

stitutionally take a blood sample from a defendant 

without his consent. Our ‘Implied Consent Statute’ 

thus grants a suspect an opportunity, not afforded him 
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by our constitution, to refuse to take a blood-alcohol 

test.” 254 Ga. at 434 (1)(a), 330 S.E.2d 588 (citations 

omitted). And in Green, we held that urine testing did 

not violate the right against self-incrimination because 

it was merely “the use of a substance naturally excreted 

by the human body.” 260 Ga. at 627 (2), 398 S.E.2d 360. 

We went on in Klink to explain that the implied consent 

notice did not violate the Due Process Clause because 

“[t]he choice provided by the statute at question is 

not coercive because it is not ‘so painful, dangerous, 

or severe, or so violative of religious beliefs’ that no real 

choice exists.” Id. at 606(1), 533 S.E.2d 92 (quoting 

South Dakota v. Neville, 459 U.S. 553, 563, 103 S.Ct. 

916, 74 L.Ed.2d 748 (1983)). Moreover, we explained, 

because the General Assembly created the right to 

refuse the test, the General Assembly’s limitation of 

that right through the implied consent language was 

unobjectionable. Id. Klink’s holding rests in part on 

cases that are not good law. 

For the proposition that the Georgia Constitution 

does not protect citizens from compelled blood testing, 

Klink relied on Allen, which in turn relied on Strong 
v. State, 231 Ga. 514, 202 S.E.2d 428 (1973). Allen 

cited Strong for the principle that “the state may 

. . . take a blood sample from a defendant without his 

consent.” Allen, 254 Ga. at 434 (1)(a), 330 S.E.2d 588. 

Allen’s pronouncement that “the state may take a 

blood sample from a defendant without his consent” 

was an accurate assessment of Strong, but we now 

understand it not to be an accurate statement of the 

law. 

As has been made clear in more recent decisions, 

Strong’s analysis concerning warrantless blood tests 
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was incorrect.2 In Birchfield, ___ U.S. at ___, 136 

S.Ct. at 2186 (VII), the Supreme Court of the United 

States explained that the natural dissipation of alcohol 

from the bloodstream is not a per se exigent circum-

stance always justifying the warrantless taking of a 

blood sample, and concluded that although breath tests 

fall within the search incident to arrest exception to 

the warrant requirement, blood tests do not. And even 

before Birchfield, we held in Williams v. State, 296 Ga. 

817, 771 S.E.2d 373 (2015), that exigent circumstances 

are not categorically present in every DUI case and 

reiterated that the constitutional protections under 

Article I, Section I, Paragraph XIII (“Paragraph XIII”) 

of the Georgia Constitution, like the Fourth Amend-

ment which contains similar language, require the 

extraction of blood to be conducted either pursuant to a 

search warrant or under a recognized exception to 

the warrant requirement. Williams, 296 Ga. at 821, 

 
2 In Strong, we considered a defendant’s challenge to the police’s 

withdrawal of a blood sample from the defendant while he was 

unconscious on two grounds: (1) unreasonable search and seizure 

and (2) violation of the right against compelled self-incrimination. 

As to the first ground, we concluded that the warrantless search 

was proper as a search incident to an arrest, and even if the 

defendant was not under arrest, the “evanescent nature of 

alcohol in the blood” supported the extraction. Strong, 231 Ga. 

at 518, 202 S.E.2d 428. As to the second ground, we concluded 

that extracting blood did not cause the defendant to be a witness 

against himself under the Fifth Amendment and “similar pro-

visions of Georgia law,” approvingly citing cases to the effect 

that the removal of evidence from a defendant’s body does not 

implicate his right against compelled self-incrimination. Id. at 

519, 202 S.E.2d 428. The holding as to the first ground is not 

good law, as these more recent decisions have explained. Nothing 

we say here should be understood as casting any doubt on 

Strong’s self-incrimination holding. 
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771 S.E.2d 373. We ruled that the only exception to 

the warrant requirement at issue in Williams was the 

purported consent of the suspect, disapproving Strong 

to the extent it held that the natural dissipation of 

blood categorically supports a finding of an exigent 

circumstance justifying a warrantless search. Williams, 

296 Ga. at 821, 771 S.E.2d 373. We remanded the case 

for a determination of the voluntariness of the defend-

ant’s consent because merely submitting to a state-

administered test after having been read the implied 

consent notice did not per se establish voluntary con-

sent for constitutional purposes. Id. at 821-823, 771 

S.E.2d 373. 

Thus, Georgians do have a constitutional right 

to refuse to consent to warrantless blood tests, absent 

some other exception to the warrant requirement. 

Because we now know that Klink erred in holding 

that the Georgia Constitution does not preserve such 

a right, doubt naturally arises about the soundness 

of our parallel statement in Klink that the Georgia 

Constitution also does not protect against compelled 

breath testing. Klink, 272 Ga. at 606 (1), 533 S.E.2d 

92. We take this opportunity to revisit Klink’s analysis 

regarding the applicability to breath tests of both the 

state constitutional right against unreasonable searches 

and seizures and the state constitutional right against 

compelled self-incrimination. The latter of these rights 

requires a more extended analysis. 



App.24a 

(b) Neither the Fourth Amendment to the U.S. 

Constitution nor Paragraph XIII of the Georgia 

Constitution Prohibits Warrantless Breath 

Tests as Searches Incident to Arrest 

The Fourth Amendment to the United States 

Constitution and Paragraph XIII of the Georgia Consti-

tution protect against unreasonable searches and 

seizures. Cooper v. State, 277 Ga. 282, 285 (III), 587 

S.E.2d 605 (2003). A warrantless search is per se unrea-

sonable unless it falls within a recognized exception 

to the warrant requirement. Williams, 296 Ga. at 819, 

771 S.E.2d 373. A warrant is not needed where con-

sent is given, and in some cases the doctrine of 

search incident to lawful arrest also obviates the need 

for a warrant. Arizona v. Gant, 556 U.S. 332, 338, 

129 S.Ct. 1710, 173 L.Ed.2d 485 (2009); Williams, 

296 Ga. at 821, 771 S.E.2d 373. 

Here, Olevik’s claim that the language of the 

implied consent notice rendered his consent invalid is 

not cognizable on Fourth Amendment and Paragraph 

XIII grounds. The Supreme Court of the United 

States concluded in Birchfield that the Fourth Amend-

ment permits warrantless breath tests as searches 

incident to a DUI arrest. Birchfield, ___ U.S. at ___, 

136 S.Ct. at 2184-2185 (V)(C)(3). Because the search 

incident to arrest exception to the warrant require-

ment applies to breath tests in that context, there is 

no need to obtain consent for a breath test to support 

a warrantless search for Fourth Amendment purposes 

after a valid arrest. Consequently, even assuming 

that the implied consent notice was coercive, securing 

a breath test after arrest based on reading the 

implied consent notice would not violate the Fourth 
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Amendment, because the warrantless breath test is 

permitted as a search incident to arrest. 

Because we generally interpret Paragraph XIII 

consistent with the Fourth Amendment, under Birch-

field, our Constitution also would allow warrantless 

breath tests as searches incident to arrest. Olevik 

offers no reason that we should interpret Paragraph 

XIII differently in this context.3 

 
3 We have said that because Paragraph XIII contains the same 

language as the Fourth Amendment, it “is [to be] applied in 

accord with the Fourth Amendment.” See Williams, 296 Ga. at 

818 n.5, 771 S.E.2d 373. But interpreting Paragraph XIII in a 

manner consistent with the Fourth Amendment does not mean 

that our interpretation of Paragraph XIII must change every time 

the Supreme Court of the United States changes its interpretation 

of the Fourth Amendment. “Questions of the construction of the 

State Constitution are strictly matters for the highest court of 

this state. The construction of similar federal constitutional 

provisions, though persuasive authority, is not binding on this 

state’s construction of its own Constitution.” Pope v. City of Atlanta, 

240 Ga. 177, 178 (1), 240 S.E.2d 241 (1977). State constitutional 

provisions may, of course, confer greater protections than their 

federal counterparts, provided that such broader scope is rooted 

in the language, history, and context of the state provision. See 
Grady v. United Govt. of Athens-Clark Cty., 289 Ga. 726, 731 

(2)(b), 715 S.E.2d 148 (2011). In the same way, a state constitu-

tion may also offer less rights than federal law, so long as it 

does not affirmatively violate federal law. See Massachusetts v. 
Upton, 466 U.S. 727, 738, 104 S.Ct. 2085, 80 L.Ed.2d 721 (1984) 

(Stevens, J., concurring specially) (“The state’s law may prove 

to be more protective than federal law. The state law also may 

be less protective. In that case, the court must go on to decide 

the claim under federal law, assuming it has been raised.” 

(citation and punctuation omitted)); Malyon v. Pierce County, 

131 Wash.2d 779, 935 P.2d 1272, 1281 n. 30 (1997) (noting 

“that the level of protection of rights under the state constitu-

tions can be the same as, higher than, or lower than that pro-

vided by the federal constitution” (citation and punctuation 
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(c) Paragraph XVI, Properly Understood, 

Applies to Breath Tests 

The Georgia Constitution provides that “[n]o 

person shall be compelled to give testimony tending 

in any manner to be self-incriminating.” Ga. Const. 

1983, Art. I, Sec. I, Par. XVI (“Paragraph XVI”). If we 

were construing Paragraph XVI in the first instance, 

we might conclude that the scope of Georgia’s right 

against compelled self-incrimination is coterminous 

with the right guaranteed by the Fifth Amendment 

to the United States Constitution, which is limited to 

evidence of a testimonial or communicative nature. See 
Muhammad v. State, 282 Ga. 247, 250-251 (3), 647 

S.E.2d 560 (2007); see also Schmerber v. California, 384 

U.S. 757, 764, 86 S.Ct. 1826, 16 L.Ed.2d 908 (1966) 

(right against compelled self-incrimination bars compel-

ling “communications” or “testimony,” but “compul-

sion which makes a suspect or accused the source of 

real or physical evidence does not violate it” (punctua-

tion omitted)). But we are not meeting Paragraph 

XVI for the first time; this constitutional provision 

has been carried over from prior constitutions, and it 

has brought with it a long history of interpretation. 

The State argues that our historical interpretation of 

this provision is wrong, both as a matter of text and 

in the light of the legislative history of a previous 

 

omitted)). Real federalism means that state constitutions are 

not mere shadows cast by their federal counterparts, always subject 

to change at the hand of a federal court’s new interpretation of 

the federal constitution. See State v. Kennedy, 295 Or. 260, 666 

P.2d 1316, 1323 (1983) (state constitutional rights were “meant 

to be and remain genuine guarantees against misuse of the 

state’s governmental powers, truly independent of the rising and 

falling tides of federal case law both in method and in specifics”). 
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constitution. Nevertheless, this history compels our 

conclusion today. 

(i) Principles of Constitutional Interpret-

ation Counsel Us to Construe Paragraph 

XVI in the Light of Case Law Inter-

preting Similar Text Prior to Ratification 

of the 1983 Constitution 

We interpret a constitutional provision according 

to the original public meaning of its text, which is 

simply shorthand for the meaning the people under-

stood a provision to have at the time they enacted it. 

This is not a new idea. Indeed, there are few principles 

of Georgia law more venerable than the fundamental 

principle that a constitutional provision means today 

what it meant at the time that it was enacted. “[T]he 

Constitution, like every other instrument made by 

men, is to be construed in the sense in which it was 

understood by the makers of it at the time when they 

made it. To deny this is to insist that a fraud shall be 

perpetrated upon those makers or upon some of 

them.” Padelford, Fay & Co. v. Savannah, 14 Ga. 438, 

454 (1854) (emphasis in original). “A provision of the 

constitution is to be construed in the sense in which 

it was understood by the framers and the people at 

the time of its adoption.” Collins v. Mills, 198 Ga. 18, 

22, 30 S.E.2d 866 (1944) (citing South Carolina v. 
United States, 199 U.S. 437, 448, 26 S.Ct. 110, 50 

L.Ed. 261 (1905) (“The Constitution is a written 

instrument. As such its meaning does not alter. That 

which it meant when adopted, it means now.”), over-

ruled on other grounds by Garcia v. San Antonio 
Metro. Transit Auth., 469 U.S. 528, 105 S.Ct. 1005, 

83 L.Ed.2d 1016 (1985)). 
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In determining the original public meaning of a 

constitutional provision, we consider the plain and 

ordinary meaning of the text, viewing it in the context 

in which it appears and reading the text in its most 

natural and reasonable manner. See Georgia Motor 
Trucking Assn. v. Ga. Dept. of Revenue, 301 Ga. 354, 

356 (2), 801 S.E.2d 9 (2017). And although the text is 

always our starting point for determining original 

public meaning (and often our ending point, as well), 

the broader context in which that text was enacted 

may also be a critical consideration. “Constitutions, 

like statutes, are properly to be expounded in the light 

of conditions existing at the time of their adoption.” 

Clarke v. Johnson, 199 Ga. 163, 166, 33 S.E.2d 425 

(1945) (citation and punctuation omitted); see also 
DeJarnette v. Hosp. Auth. of Albany, 195 Ga. 189, 205 

(7), 23 S.E.2d 716 (1942) (the meaning and effect of 

constitutional amendments “is to be determined in 

connection, not only with the common law and the con-

stitution, but also with reference to other statutes 

and the decisions of the courts” (citation and punctua-

tion omitted)). 

One key aspect of that broader context is the body 

of pre-enactment decisions of this Court interpreting 

the meaning of certain text that the framers of our 

Constitution subsequently chose to use. In such cases, 

the text the framers chose had already been definit-

ively interpreted. When the framers of our Constitution 

considered language that had already been definitively 

interpreted and kept it without material alteration, 

they are strongly presumed to have kept with the 

text its definitive interpretation. This principle, too, 

is not new to us. In a case decided shortly before the 

ratification of the 1983 Constitution, Justice Gregory 
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acknowledged in a concurrence that this well-estab-

lished principle precluded his preferred interpretation 

of constitutional text: 

[R]egardless of the interpretation we might 

now place on these words, it is clear that our 

courts have in the past given them the 

meaning the majority opinion now gives 

them. It is this interpretation of these words 

which was incorporated into the Constitu-

tion of 1945. A constitutional provision is to 

be construed in the sense in which it was 

understood by the framers and the people at 

the time of its adoption. Where the language 

in our [C]onstitution does not indicate an 

intention to declare some new principle, sound 

construction requires that it be construed to 

have intended no more than merely to state 

the law as it existed at that time. The inter-

pretation we might give these words today 

is unimportant. Only that interpretation in-

corporated into the Constitution concerns 

us in this particular case. 

McCafferty v. Med. Coll. of Ga., 249 Ga. 62, 70, 287 

S.E.2d 171 (1982) (Gregory, J., concurring specially) 

(citations omitted), overruled on other grounds by 

Self v. City of Atlanta, 259 Ga. 78, 79 (1), 377 S.E.2d 

674 (1989) (adopting special concurrence). See also 
Griffin v. Vandegriff, 205 Ga. 288, 291 (1), 53 S.E.2d 

345 (1949); Scalia & Garner, Reading Law: The 

Interpretation of Legal Texts 322-326 (West 2012) 

(explaining the prior-construction canon that if a pro-

vision is enacted with words or phrases that had pre-

viously received authoritative construction by a juris-

diction’s court of last resort, the words and phrases 
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are to be understood according to that construction). 

Indeed, we have even previously applied this principle 

to the self-incrimination provision of the 1945 Consti-

tution. Because many “decisions of this [C]ourt had con-

strued the word ‘testimony’ to embrace any evidence” 

even before “the identical clause containing this word 

was written into the 1945 Constitution,” we concluded 

that “the framers of that Constitution intended for it 

to have the meaning theretofore given it by construc-

tion.” Aldrich v. State, 220 Ga. 132, 135, 137 S.E.2d 

463 (1964). 

When we consider the original public meaning, we 

necessarily must focus on objective indicators of mean-

ing, not the subjective intent of particular individuals 

that the language mean something idiosyncratic. The 

importance of this objective approach is plain when 

we consider our similar focus in statutory construction. 

When we consider the meaning of statutes enacted 

by 236 members of the General Assembly, we deter-

mine meaning from text and context, “not the sub-

jective statements of individual legislators.” Gibson v. 
Gibson, 301 Ga. 622, 632 (3)(c), 801 S.E.2d 40 (2017) 

(quoting Malphurs v. State, 336 Ga. App. 867, 871-872, 

785 S.E.2d 414 (2016)). This focus on the objective 

meaning of statutory text is by necessity, for how can 

we possibly determine the subjective intent of 236 

legislators (and a governor) by any method other 

than focusing on the text they enacted? Indeed, 

how, putting aside the text, are we to figure 

out what “intention” was in the head of the 

legislators when they voted? And are we 

searching for the intention of the entire 

legislature? A majority of the members who 

voted? Just the key members or sponsors of 
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the bill or others who spoke or wrote about 

the bill at some point before (or after) passage, 

in some way that was publicly reported? 

What if no majority of members voted on it 

with the same intention? And what of the 

intention of the Governor who signed the bill? 

Merritt v. State, 286 Ga. 650, 656-657, 690 S.E.2d 835 

(2010) (Nahmias, J., concurring specially). Determining 

the “intent” of the legislature by means other than 

considering the text and context of properly enacted 

statutes would be futile.4 

Our objective focus is even more important when 

we interpret the Constitution. Unlike ordinary legisla-

tion, the people—not merely elected legislators—are 

the “makers” of the Georgia Constitution. See Ga. 

Const. of 1983, Art. X, Sec. I, Par. II (proposals to 

amend or replace constitution require a vote of the 

people); see also Wheeler v. Bd. of Trs. of Fargo Con-

solidated School Dist., 200 Ga. 323, 333 (3), 37 

S.E.2d 322 (1946) (“The fiat of the people, and only 

the fiat of the people, can breathe life into a constitu-

tion.”). If the subjective intent of one legislator out of 

236 casts little light on the meaning of ordinary 

legislation, such subjective views can hardly carry 

more weight for a Constitution that had hundreds of 

thousands of citizens who voted on its ratification. 

See Ga. L. 1983, p. 2070 (1983 Constitution ratified 

with 567,663 yes votes and 211,342 no votes). That 
 

4 Or worse, it would be an invitation for judges “to read their 

own policy preferences into the law, as we all believe that our 

own policy views are wise and reasonable, which tempts us to 

assume, consciously or unconsciously, that the legislature could 

not have intended differently.” Merritt, 286 Ga. at 656, 690 

S.E.2d 835 (Nahmias, J., concurring specially). 
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said, considering what the framers of our Constitution 

understood the words they selected to mean can be a 

useful data point in determining what the words 

meant to the public at large. See Gwinnett County 
School Dist. v. Cox, 289 Ga. 265, 307-308, 710 S.E.2d 

773 (2011) (Nahmias, J., dissenting) (“In construing 

our Constitution, we . . . sometimes look to the under-

standing expressed by people directly involved in 

drafting the document . . . The best evidence [of their 

intent], of course, is not what various framers said to 

each other at various points during the process, but 

what they ultimately drafted together—the actual 

Constitution that the citizens of Georgia then ratified.”). 

(ii) Paragraph XVI Has a Nearly Unbroken 

History of Application to Compelled 

Acts, Not Merely Testimony 

Applying these principles, we construe the right 

against compelled self-incrimination preserved by 

Paragraph XVI in the light of the meaning of Para-

graph XVI’s materially identical ancestors. The right 

against compelled self-incrimination achieved constitu-

tional status in Georgia for the first time in the 1877 

Constitution. Paragraph XVI provides that “[n]o person 

shall be compelled to give testimony tending in any 

manner to be self-incriminating”; the 1877 provision 

provided that “[n]o person shall be compelled to give 

testimony tending in any manner to criminate himself.” 

Ga. Const. 1877, Art. I, Sec. I, Par. VI. Other than 

replacing the archaic phrase “to criminate himself”5 

 
5 At the time of the 1877 Constitution, the word “criminate” 

was defined as “[t]o accuse or charge with a crime; to impeach.” 

Noah Webster, A Dictionary of the English Language 98 (1878). 

This is the same meaning that “incriminate” had at the time 
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with the more modern phrase “to be self-incriminat-

ing,” Paragraph XVI is identical to the constitutional 

provision adopted in 1877. A case we decided just two 

years after the 1877 Constitution was adopted (and 

have never since overruled) is thus critical to the 

understanding of the scope of the right against com-

pelled self-incrimination. In Day v. State, 63 Ga. 668, 

669 (2) (1879), we held that this constitutional right 

protected a defendant from being compelled to incrim-

inate himself by acts, not merely testimony. 

Although Day did not explain its broad inter-

pretation,6 see id., several years later we more fully 

explained the basis for such a broad scope. In Calhoun 
v. State, 144 Ga. 679, 680-681, 87 S.E. 893 (1916), we 

explained that the self-incrimination provision of the 

1877 Georgia Constitution was modeled after the 

common law principle that “no man is bound to accuse 

himself of any crime or to furnish any evidence to 

 

our 1983 Constitution was adopted. See Webster’s New World 

Dictionary 713 (2d College ed. 1980) (defining “incriminate” as 

“(1) to charge with a crime; accuse; (2) to involve in, or make 

appear guilty of, a crime or fault”). Although usage of “criminate” 

was common through the 19th century, the word has since 

become merely an archaic variant of “incriminate.” See Bryan 

A. Garner, A Dictionary of Modern American Usage 366 (1998). 

And notes from the drafting of the 1983 Constitution also reflect 

this understanding. See Select Committee on Constitutional 

Revisions, 1977-1981, Transcript of Meetings, Committee to Revise 

Article I, meeting of the Subcommittee on Origin and Structures 

of Government, October 26, 1979, pp. 33-34. 

6 There is no indication that “testimony” had a substantially 

broader definition in 1877. See Noah Webster, A Dictionary of 

the English Language 434 (1878) (defining “testify” as “[t]o make 

a solemn declaration; to establish some fact; to give testimony” 

and “[t]o witness to; to affirm or declare solemnly, or under oath”). 
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convict himself of any crime[.]” Recognizing that the 

constitutional guaranty against compelled self-incrimi-

nation was as broad as the common law right from 

which it was derived, we noted that the right “protects 

one from being compelled to furnish evidence against 

himself, either in the form of oral confessions or 

incriminating admissions of an involuntary character, 

or of doing an act against his will which is incrim-

inating in its nature.” Id. at 681, 87 S.E. 893. 

The self-incrimination provision has been carried 

forward with no material change from the 1877 Con-

stitution through several intervening constitutions to 

our current 1983 Constitution. See Ga. Const. 1945, 

Art. I, Sec. I, Par. VI (“No person shall be compelled 

to give testimony tending in any manner to criminate 

himself.”); Ga. Const. 1976, Art. I, Sec. I, Par. XIII 

(same); Ga. Const. 1983, Art. I, Sec. I, Par. XVI (“No 

person shall be compelled to give testimony tending 

in any manner to be self-incriminating.”). At no point 

through this history was the constitutional language 

changed to abrogate Day’s interpretation, nor did we 

reconsider Day. To the contrary, we have consistently 

and repeatedly applied the state constitutional pro-

tection against compelled self-incrimination in accord 

with Day. See, e.g., Brown v. State, 262 Ga. 833, 836 

(10), 426 S.E.2d 559 (1993) (1983 Constitution); Raines 
v. White, 248 Ga. 406, 284 S.E.2d 7 (1981) (1976 

Constitution); Aldrich, 220 Ga. at 135, 137 S.E.2d 

463 (1945 Constitution); Blackwell v. State, 67 Ga. 

76, 78-79 (1) (1881) (1877 Constitution). Thus, al-

though Paragraph XVI refers only to testimony, its 

protection against compelled self-incrimination was 

long ago construed to also cover incriminating acts 

and, thus, is more extensive than the Supreme Court 



App.35a 

of the United States’s interpretation of the right against 

compelled self-incrimination guaranteed by the Fifth 

Amendment. 

Notwithstanding this well-aged precedent recog-

nizing that the state right against compelled self-

incrimination applies beyond mere testimony, the 

State argues that we should construe Paragraph XVI 

according to its plain text and limit the right to only 

what is commonly understood today to be “testimony,” 

i.e., spoken or written statements of certain kinds. 

The State argues that we erred in Day by ignoring the 

plain language of the constitutional provision and cites 

legislative history surrounding the creation of the 1877 

Constitution as evidence that the framers of that con-

stitution intended for the right against self-incrimina-

tion to be limited to testimony.7 

But even if the State were right that Day (and 

all the other cases that have since followed it) misread 

the constitutional text, we are no longer governed by 

the 1877 Constitution that Day interpreted. Since 

issuing our decisions in Day (1879) and Calhoun (1916), 

the people of Georgia have adopted three new consti-

tutions (1945, 1976, and 1983). Our current constitu-

tion adopted in 1983 contains self-incrimination lan-

guage that is identical in all material respects to the 

language interpreted in Day and Calhoun. Thus, even 

 
7 In its well-researched briefing, the State points us to comments 

made by John Matthews Guerard, a delegate to the 1877 Constitu-

tional Convention, in proposing the self-incrimination provision. 

The State focuses particularly on Guerard’s statement that the 

provision would ensure that, at trial, a citizen “shall not be com-

pelled to testify to anything tending to criminate himself.” Because 

Guerard used the term “testify,” the State argues, he meant for 

the self-incrimination provision to apply only to testimony. 
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if we were wrong in Day and Calhoun to extend the 

right against compelled self-incrimination beyond 

spoken and written statements, the subsequent ratifica-

tions of new constitutions with the same language 

are strongly presumed to have carried forward the 

interpretation of that language provided by Day and 

Calhoun. See Aldrich, 220 Ga. at 135, 137 S.E.2d 463 

(framers of 1945 Constitution intended for constitu-

tional privilege against self-incrimination to have 

same meaning as that given by our construction in 

Day, Calhoun, and other cases). As we explained above, 

the adoption of a new constitution containing materi-

ally identical language already clearly and author-

itatively construed by this Court is strongly pre-

sumed to have brought with that language our previ-

ous interpretation. This is so regardless of whether 

those holdings were well-reasoned at the time they were 

decided. The people of Georgia, by ratifying that con-

stitutional text, ratified the scope of Paragraph XVI 

as Day explained it. 

(iii)  Breathing Deep Lung Air Into a Breath-

alyzer Is a Self-Incriminating Act That 

Paragraph XVI Prevents the State From 

Compelling 

Although the scope of our right against compelled 

self-incrimination extends to acts, it is only compelled 

acts of the defendant that fall within the protections 

of Paragraph XVI. For example, we have held that a 

defendant’s right against compelled self-incrimination 

was violated when he was compelled to place his foot 

in certain footprints located near the crime scene. 

Day, 63 Ga. at 668-669 (2). We also have held that a 

defendant’s right against compelled self-incrimination 

was violated when he was required to stand up at trial 
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so that a witness could verify that the defendant’s leg 

had been amputated in a way that corresponded to 

tracks left at the crime scene. Blackwell, 67 Ga. at 

78-79 (1). We have concluded that a defendant’s right 

against compelled self-incrimination was violated when 

he was required to drive his truck onto scales in 

order to determine whether he was operating a vehicle 

weighing more than permitted by law. Aldrich, 220 

Ga. at 135, 137 S.E.2d 463. We have also ruled that 

requiring a defendant to produce a handwriting ex-

emplar violates the self-incrimination provision. Brown, 

262 Ga. at 836 (10), 426 S.E.2d 559 (1993); see also 
State v. Armstead, 152 Ga. App. 56, 57 (2), 262 S.E.2d 

233 (1979) (same).8 

In contrast, the right against compelled self-incrim-

ination is not violated where a defendant is compelled 

only to be present so that certain incriminating evi-

dence may be procured from him. Batton v. State, 260 

Ga. 127, 130 (3), 391 S.E.2d 914 (1990).9 Consequent-

ly, we have ruled that the right is not violated by 

removing clothing from a defendant. See, e.g., id. 

(taking shoes from defendant); Drake v. State, 75 Ga. 
 

8 Given our conclusion in Brown that compelling a defendant to 

provide a handwriting exemplar violates the defendant’s right 

against self-incrimination under the Georgia Constitution, the 

Court of Appeals’s earlier decision in Davis v. State, 158 Ga. 

App. 549, 552 (5), 281 S.E.2d 305 (1981), that compelled voice 

exemplars do not violate that right seems something of an 

outlier. But the continued validity of Davis is not before us today. 

9 It is important to recognize that while these situations do not 

implicate the right against compelled self-incrimination, the 

taking of physical evidence from a suspect often will constitute 

a search under the Fourth Amendment and Paragraph XIII, for 

which a warrant or an exception to the warrant requirement, 

such as consent or search incident to arrest, is required. 
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413, 414-415 (2) (1885) (taking blood-stained clothes 

from defendant); Franklin v. State, 69 Ga. 36, 43-44 (3) 

(1882) (pulling boots off a defendant). Similarly, the 

right is not violated when evidence is taken from a 

defendant’s body or photographs of the defendant are 

taken. See, e.g., Quarterman v. State, 282 Ga. 383, 386 

(4), 651 S.E.2d 32 (2007) (statutory requirement that 

convicted felon provide DNA sample did not violate 

his right against compelled self-incrimination because 

it does not force the convicted felon to remove 

incriminating DNA evidence from his body himself 

but only to submit to having the evidence removed); 

Ingram v. State, 253 Ga. 622, 634 (7), 323 S.E.2d 801 

(1984) (right was not violated by requiring defendant 

to strip to the waist to allow police to photograph 

tattoos on his body); State v. Thornton, 253 Ga. 524, 

525 (2), 322 S.E.2d 711 (1984) (taking impression of 

defendant’s teeth did not compel defendant to per-

form an act); Strong, 231 Ga. at 519, 202 S.E.2d 428 

(withdrawal of blood from unconscious defendant did 

not violate right); Creamer v. State, 229 Ga. 511, 

517-518 (3), 192 S.E.2d 350 (1972) (right not violated 

where defendant required to undergo surgery to remove 

a bullet from his body because the defendant was not 

forced to remove the bullet himself). 

In other instances, even if the right was impli-

cated, we concluded that no violation had occurred 

where the defendant consented to the act rather than 

being compelled. See, e.g., Scott v. State, 274 Ga. 476, 

478 (2) (b), 554 S.E.2d 488 (2001) (accused’s right 

against compelled self-incrimination was not violated 

when he agreed to hold up sleeve to allow police to 

photograph tattoos on his arm); Whippler v. State, 218 

Ga. 198, 203 (6), 126 S.E.2d 744 (1962) (defendant’s 
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right against compelled self-incrimination not violated 

where he voluntarily and without objection cooperated 

in giving fingerprints to police); Foster v. State, 213 

Ga. 601, 604 (3), 100 S.E.2d 426 (1957) (suspect’s right 

was not violated when he agreed to go with police to 

the crime scene for identification purposes); see also 
State v. J.T., 155 Ga. App. 812, 273 S.E.2d 214 (1980) 

(student complied with assistant principal’s instruc-

tion to “empty her pockets”). 

In sum, Paragraph XVI prohibits compelling a 

suspect to perform an act that itself generates incrim-

inating evidence; it does not prohibit compelling a 

suspect to be present so that another person may 

perform an act generating such evidence. See Creamer, 

229 Ga. at 517 (3), 192 S.E.2d 350 (“You cannot force 

a defendant to act, but you can, under proper circum-

stances, produce evidence from his person.”). And, 

like other constitutional rights, a suspect may consent 

to take actions that Paragraph XVI would prevent 

the State from compelling. Having set forth the scope 

of Georgia’s right against compelled self-incrimination, 

we now consider whether Klink was correct to hold 

that compelling a suspect to submit to a breath test 

does not violate that right. The answer to this question 

depends on the details of the test. 

The police officer who administered the test in this 

case testified that a proper breath test requires deep 

lung breath, and that a suspect has to “blow suffi-

cient volume to get the deep, inner-lung breath” to 

provide a sufficient sample for testing. Deep lung or 

alveolar air provides the most reliable sample because 

it is in the alveolar region of the lungs where “alcohol 

vapor and other gases are exchanged between blood 

and breath.” Birchfield, ___ U.S. at ___, 136 S.Ct. 
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2160. As the Supreme Court of the United States has 

recognized, obtaining this deep lung breath requires 

the cooperation of the person being tested because a 

suspect must blow deeply into a breathalyzer for sev-

eral seconds in order to produce an adequate sample. 

See id. As the State conceded at oral argument, 

merely breathing normally is not sufficient. 

The State argues that no compelled act is involved 

because a breath test only captures a “substance” 

naturally excreted by the human body, in the same 

way that collecting a urine sample does not violate a 

defendant’s right against compelled self-incrimination. 

See Green, 260 Ga. at 627 (2), 398 S.E.2d 360; see 
also Robinson v. State, 180 Ga. App. 43, 50-51 (3), 

348 S.E.2d 662), reversed on other grounds by Robinson 
v. State, 256 Ga. 564, 350 S.E.2d 464 (1986) (concluding 

that “procurement” of defendant’s urine did not violate 

the defendant’s right because there was no evidence 

that he was “forced” to produce the urine sample). 

But Green and Robinson do not apply here.10 Although 

a person generally expels breath from his body involun-

tarily and automatically, the State is not merely 

collecting breath expelled in a natural manner. For a 

breath test, deep lung breath is required. 

It is true that “all the air that is breathed into a 

breath analyzing machine, including deep lung air, 

sooner or later would be exhaled even without the 

test.” Birchfield, ___ U.S. at ___, 136 S.Ct. at 2177 (V)

(B)(1). If the State sought to capture and test a person’s 

naturally exhaled breath, this might well be a different 

case. But this is not how a breath test is performed. 

 
10 Given their inapplicability, we do not consider whether Green 

and Robinson were rightly decided. 
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Sustained strong blowing into a machine for several 

seconds requires a suspect to breathe unnaturally for 

the purpose of generating evidence against himself. 

Indeed, for the State to be able to test an individual’s 

breath for alcohol content, it is required that the 

defendant cooperate by performing an act. See Birch-

field, ___ U.S. at ___, 136 S.Ct. at 2168 (I) (“Measure-

ment of BAC based on a breath test requires the 

cooperation of the person being tested.”). Compelling 

a defendant to perform an act that is incriminating 

in nature is precisely what Paragraph XVI prohibits. 

Calhoun, 144 Ga. at 681, 87 S.E. at 893 (the right 

against compelled self-incrimination protects one from 

“doing an act against his will which is incriminating 

in its nature”). 

To the extent we said otherwise in Klink, we did 

so with no analysis. With a mere citation to Green’s 

“natural excretion” principle, we summarily concluded 

in Klink that “compelling a defendant to submit to 

breath testing [is not] unconstitutional under Georgia 

law.” Klink, 272 Ga. at 606 (1), 533 S.E.2d 92. As dis-

cussed above, Green cannot support a conclusion that 

the forced and unnatural breathing required here does 

not implicate a person’s right against compelled self-

incrimination. Klink’s reasoning, therefore, is unsound. 

But because Klink is still binding precedent, we 

must decide whether the doctrine of stare decisis 

nevertheless counsels against overruling Klink. 

(iv)  We Overrule Klink 

Under the doctrine of stare decisis, courts generally 

stand by their prior decisions, because “it promotes 

the evenhanded, predictable, and consistent develop-

ment of legal principles, fosters reliance on judicial 
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decisions, and contributes to the actual and perceived 

integrity of the judicial process.” State v. Hudson, 

293 Ga. 656, 661, 748 S.E.2d 910 (2013) (citation 

omitted). Stare decisis, however, is not an “inexorable 

command.” Id. “Courts, like individuals, but with more 

caution and deliberation, must sometimes reconsider 

what has been already carefully considered, and 

rectify their own mistakes.” City of Atlanta v. First 
Presbyterian Church, 86 Ga. 730, 733, 13 S.E. 252 

(1891). In reconsidering our prior decisions, we must 

balance “the importance of having the question decided 

against the importance of having it decided right.” 

State v. Jackson, 287 Ga. 646, 658 (5), 697 S.E.2d 

757 (2010) (emphasis in original). To that end, we 

have developed a test that considers “the age of prec-

edent, the reliance interests at stake, the workability 

of the decision, and, most importantly, the soundness 

of its reasoning.” Id. The soundness of a precedent’s 

reasoning is the most important factor. Id. 

We have also said that stare decisis carries less 

weight when our prior precedent involved the inter-

pretation of the Constitution, which is more difficult 

than statutory interpretation for the legislative process 

to correct. See Ga. Dept. of Natural Resources v. Center 
for a Sustainable Coast, Inc., 294 Ga. 593, 601 (2), 755 

S.E.2d 184 (2014). This doesn’t mean that we disregard 

stare decisis altogether, though; what it actually means 

is that the first stare decisis factor (soundness of reason-

ing) becomes even more critical. The more wrong a prior 

precedent got the Constitution, the less room there is 

for the other factors to preserve it. 

The stare decisis factors counsel that we overrule 

Klink. We already have established that the reasoning 

of Klink was unsound, cutting heavily in favor of over-
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ruling it. On the second factor, Klink was decided 17 

years ago, and we have overruled decisions older than 

that. See, e.g., Woodard v. State, 296 Ga. 803, 808-814, 

771 S.E.2d 362 (2015) (overruling 24-year-old inter-

pretation of justification defense statute); Sustainable 

Coast, 294 Ga. at 601-602 (2), 755 S.E.2d 184 (reversing 

19-year-old decision on sovereign immunity); Jackson, 

287 Ga. at 659-60 (5), (6), 697 S.E.2d 757 (overruling 

nearly 29-year-old interpretation of felony murder 

statute). 

Klink also does not involve substantial reliance 

interests. Substantial reliance interests are an impor-

tant consideration for precedents involving contract 

and property rights, “where parties may have acted 

in conformance with existing legal rules in order to 

conduct transactions.” Citizens United v. Fed. Election 
Comm’n, 558 U.S. 310, 365, 130 S.Ct. 876, 175 L.Ed.2d 

753 (2010); see also Savage v. State, 297 Ga. 627, 641 

(5)(b), 774 S.E.2d 624 (2015) (substantial reliance inter-

ests are most common in contract and property cases). 

To be sure, the State has some sort of interest in pre-

serving Klink so that pending DUI cases are not dis-

turbed. And in the wake of Williams and Birchfield, 

police officers may have relied on Klink to ask more 

drivers to submit to breath tests as opposed to blood 

tests, believing that compelled breath tests are unpro-

tected by the State Constitution. But these sorts of 

reliance interests do not 

outweigh the countervailing interest that all 

individuals share in having their constitution-

al rights fully protected. If it is clear that a 

practice is unlawful, individuals’ interest in 

its discontinuance clearly outweighs any law 

enforcement entitlement to its persistence. 



App.44a 

“The mere fact that law enforcement may be 

made more efficient can never by itself justify 

disregard of [constitutional rights]”. 

Gant, 556 U.S. at 349-350, 129 S.Ct. 1710 (quoting 

Mincey v. Arizona, 437 U.S. 385, 393, 98 S.Ct. 2408, 

57 L.Ed.2d 290 (1978) (punctuation omitted)). 

The remaining factor of workability is not reason 

enough to preserve Klink. Under Klink, compelled 

breath tests are permitted regardless of how coercively 

cooperation may have been obtained. By rejecting 

Klink, law enforcement may have to consider whether 

a suspect has validly waived his right against self-

incrimination under the totality of the circumstances. 

We recognize that requiring this determination before 

administering a breath test is more difficult than 

simply waiting for an affirmative response after 

reading the implied consent notice. But this difficulty 

is not reason enough to persist in Klink’s constitutional 

error. 

Accordingly, we overrule Klink and other cases to 

the extent they hold that Paragraph XVI of the Georgia 

Constitution does not protect against compelled breath 

tests or that the right to refuse to submit to such testing 

is not a constitutional right.11 We next must decide 

whether Olevik’s claims prevail under the applicable 

law. 

 
11 See, e.g., Sauls v. State, 293 Ga. 165, 167, 744 S.E.2d 735 (2013); 

Cooper, 277 Ga. at 290 (V), 587 S.E.2d 605 (2003); Lutz v. State, 

274 Ga. 71, 73 (1), 548 S.E.2d 323 (2001); Fantasia v. State, 268 

Ga. 512, 514 (2), 491 S.E.2d 318 (1997); Oliver v. State, 268 Ga. 

App. 290, 294 (2), 601 S.E.2d 774 (2004); State v. Coe, 243 Ga. 

App. 232, 234 (2), 533 S.E.2d 104 (2000); State v. Lord, 236 Ga. 

App. 868, 870, 513 S.E.2d 25 (1999); Nawrocki v. State, 235 Ga. 

App. 416, 417 (1), 510 S.E.2d 301 (1998). 
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3. We Reject Olevik’s Facial and “As-Applied” 

Challenges to the Implied Consent Notice 

Olevik raises several challenges to OCGA § 40-5-

67.1(b) in claiming that he did not validly consent to 

the breath test. First, he argues that the statute is 

unconstitutionally coercive, both on its face and as 

applied, in violation of the Fourth, Fifth, and Four-

teenth Amendments to the United States Constitution 

and Paragraph XIII of the Georgia Constitution, 

because it is materially misleading and did not ade-

quately inform him of his rights. Olevik also raises 

what he describes as an as-applied challenge to the 

implied consent notice statute, claiming that the 

notice language coerced him to submit to a breath test 

in violation of Paragraph XVI; this claim isn’t really 

a challenge to the statute itself, but is instead merely 

a claim that his breath test results are inadmissible. 

We reject Olevik’s facial challenges because the statute 

is not per se coercive. We reject his as-applied claim 

because he offers no basis for a finding of coercion 

beyond the language of the notice. 

(a) Olevik’s Facial Challenges Fail 

Olevik’s argument that OCGA § 40-5-67.1(b) is 

facially coercive is essentially a claim that the implied 

consent notice is so misleading and inaccurate that no 

person can validly consent to a state-administered test 

once the notice has been read. Outside the First Amend-

ment context, a plaintiff faces a difficult task in mount-

ing a successful facial challenge to a statute, “because 

it requires one to establish that no set of circumstances 

exists under which the statute would be valid, i.e., that 

the law is unconstitutional in all of its applications, 

or at least that the statute lacks a plainly legitimate 
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sweep.” Bello v. State, 300 Ga. 682, 686 (1), 797 S.E.2d 

882 (2017) (punctuation and citation omitted); see also 
Blevins v. Dade Cty. Bd. of Tax Assessors, 288 Ga. 113, 

118 (3), 702 S.E.2d 145 (2010). Where a statute has a 

“plainly legitimate sweep,” a facial challenge must fail. 

See Washington State Grange v. Washington State 
Republican Party, 552 U.S. 442, 449, 128 S.Ct. 1184, 

170 L.Ed.2d 151 (2008). Olevik has failed to satisfy 

this exacting standard. 

(i) The Implied Consent Notice Is Not Per 

Se Coercive on Its Face 

Olevik argues that the misleading language of the 

implied consent notice violates the due process guaran-

tees of the United States and Georgia Constitutions.12 

Specifically, Olevik argues that the implied consent 

notice inaccurately tells suspects that Georgia law 

requires them to submit to a state-administered chem-

ical test and provides misleading information about 

the consequences for submitting or refusing to submit 

to a test. 

Before addressing Olevik’s specific arguments, we 

note that the implied consent statute has a “plainly 

legitimate sweep,” practically dooming Olevik’s facial 

challenge. All 50 states have adopted some form of an 

implied consent law that requires “motorists, as a 

condition of operating a motor vehicle within the 

State, to consent to BAC testing if they are arrested 

or otherwise detained on suspicion of a drunk-driving 

 
12 Although Olevik cites both federal and state constitutional 

due process provisions, he does not argue that they offer different 

protections or that his claims are to be analyzed differently in 

this context. 
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offense.” Birchfield, ___ U.S. at ___, 136 S.Ct. at 2169 

(I) (quoting Missouri v. McNeely, 569 U.S. 141, 161, 

133 S.Ct. 1552, 185 L.Ed.2d 696 (2013) (punctuation 

omitted)). The Supreme Court of the United States 

has approved the “general concept of implied-consent 

laws that impose civil penalties and evidentiary con-

sequences on motorists who refuse to comply.” Id. at 

___, 136 S.Ct. at 2185 (VI). The Birchfield Court, 

however, struck down implied consent laws that 

impose criminal penalties for refusing to submit to 

blood testing. Id. at ___, 136 S.Ct. at 2184-2185 (V)

(C)(3). Georgia’s implied consent statute does not 

impose criminal penalties for refusing to submit to 

chemical testing, squarely putting our implied consent 

notice within the category of statutes that the Supreme 

Court of the United States has deemed not unconsti-

tutionally coercive. 

Aside from failing to show a lack of a legitimate 

sweep, Olevik has failed to demonstrate that the 

implied consent notice is unconstitutional in all of its 

applications. “In determining whether a defendant’s 

statement was voluntary as a matter of constitutional 

due process, a trial court must consider the totality of 

the circumstances.” Welbon v. State, 301 Ga. 106, 109 

(2), 799 S.E.2d 793 (2017); see also State v. Chul-
payev, 296 Ga. 764, 779 (3)(b), 770 S.E.2d 808 (2015) 

(violation of a statute rendering a confession inadmissi-

ble does not automatically amount to a constitutional 

violation). As we explain below in Division 3 (b), the 

totality of the circumstances test to determine the 

voluntariness of an incriminating statement or act 

for due process purposes is the same test used to 

determine the voluntariness of a consent to chemical 

testing in the DUI context. After our decision in 
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Williams, mere acquiescence to a blood test after 

being read the implied consent notice is not per se 

voluntary consent to a warrantless search; the State 

must show that a suspect voluntarily consented to a 

blood test under the totality of the circumstances. 

Williams, 296 Ga. at 822-823, 771 S.E.2d 373. 

Because evaluating whether self-incrimination was 

compelled depends on the totality of the circumstances, 

Olevik cannot establish that the implied consent notice 

is materially misleading and substantively inaccurate 

in every application such that the notice invariably 

compels submission to the requested breath test. For 

example, Olevik argues that the implied consent notice 

misinforms a defendant that he is required to submit 

to a state-administered chemical test without informing 

suspects about their right to refuse testing. By its plain 

terms, the first sentence of the notice (“Georgia law 

requires you to submit to state administered chemical 

tests”) tells a suspect that Georgia law requires him 

to take a chemical test of his blood, breath, urine, or 

other bodily substance. This warning is, of course, true 

in the sense that the implied consent law has provided 

that drivers have agreed to submit to chemical tests 

as a condition of having a driver’s license. If you don’t 

submit to a test, you lose your license. 

The implied consent notice also refers to the test-

ing as “required” twice more. See OCGA § 40-5-67.1

(b)(2). Olevik would have us accept that every suspect 

would focus only on the notice’s repeated references 

to “required” testing at the exclusion of other lan-

guage contained in the notice. But following the first 

instruction that “Georgia law requires you to submit 

to state administered chemical tests,” the notice 

states, “If you refuse this testing, your Georgia driver’s 
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license or privilege to drive . . . will be suspended for 

a minimum period of one year.” The next sentence 

begins “Your refusal to submit to the required testing 

may be offered into evidence against you at trial.” 

After giving other information, the notice ends with, 

“Will you submit to the state administered chemical 

tests of your (designate which tests) under the implied 

consent law?” Because the notice refers to a right to 

refuse, advises suspects of the consequences for doing 

so, and concludes with a request to submit to testing, 

a reasonable suspect relying solely on the notice 

should understand that the State is asking for a 

suspect’s cooperation, rather than demanding it, and 

that they have a right to refuse to cooperate. 

Olevik next asserts that the notice is per se coer-

cive because it contains misleading information about 

the consequences of taking a chemical test or refusing 

to do so. Specifically, Olevik observes that the notice 

warns suspects that a refusal to submit to testing 

will result in a license suspension and that a test 

result indicating a BAC of 0.08 grams or more only 

may result in a suspension. Olevik is correct that 

this information is not entirely accurate, as suspen-

sions are mandated in either case. See OCGA § 40-5-

67.1(c) (providing that the Department of Public 

Safety “shall suspend” the license of a driver (21 or 

older) who has an alcohol concentration of 0.08 grams 

or more), (d) (the department “shall suspend” for a 

period of one year the license of a person who refuses 

to submit to a chemical test). But the mere fact that the 

notice misstates the likelihood of a license suspension 

does not, by itself, render the notice per se coercive 

regardless of other circumstances. We cannot say that 

the notice’s use of “may” instead of “shall” with respect 
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to the likelihood of license suspension is likely to play 

a dispositive role in a reasonable person’s decision; 

when arrested and facing jail, the relative likelihood 

of also facing a civil administrative penalty may well 

recede into the background. 

Olevik also challenges OCGA § 40-5-67.1(b)’s fail-

ure to advise suspects that the test results will be 

used against him at trial. But he concedes that the 

primary purpose of seeking the test is to collect evi-

dence to support a criminal prosecution. Olevik points 

to no law requiring a full and explicit explanation of 

all possible consequences no matter how obvious.13 

The Supreme Court of the United States has rejected 

the claim that the admission of evidence that a 

defendant refused to take a chemical test violated a 

defendant’s due process rights where he was not fully 

warned of the consequences of refusal. See Neville, 

459 U.S. at 564-566, 103 S.Ct. 916. In rejecting a 

claim that an implied consent statute, similar to the 

one at issue here, was coercive, the Neville Court 

concluded that the statute did not create a situation 

“so painful, dangerous, or severe, or so violative of 

religious beliefs, that almost inevitably a person 

would prefer ‘confession’” via submission to a chemical 

test. Neville, 459 U.S. at 563, 103 S.Ct. 916. 

Olevik’s facial claim rests on the premise that 

the notice would deceive a reasonable person. On the 

 
13 To the extent Olevik argues that we should impose a Miranda-

style prophylactic rule to protect suspects’ Paragraph XVI rights 

(rights the scope of which, as we have explained, were well-estab-

lished long before the Supreme Court’s decision in Miranda), he 

does not point us to a single decision of this Court or any textual 

or historical basis supporting such a step. In the absence of a 

more complete argument, we decline to address this issue. 
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record before us, although Olevik points out deficiencies 

in the implied consent notice,14 there is no evidence 

that OCGA § 40-5-67.1(b) creates widespread confusion 

about drivers’ rights and the consequences for refusing 

to submit to a chemical test or for taking and failing 

that test. Because we cannot assume that the implied 

consent notice standing alone will coerce reasonable 

people to whom it is read, Olevik’s facial challenge fails. 

See Washington State Grange, 552 U.S. at 457, 128 

S.Ct. 1184 (rejecting facial challenge to primary election 

system initiative because each of the plaintiffs’ argu-

ments “rests on factual assumptions about voter confu-

sion, and each fails for the same reason: In the absence 

of evidence, we cannot assume that Washington’s 

voters will be misled”). 

(b) Olevik’s “As-Applied” Self-Incrimination Claim 

Also Fails 

Olevik also raises an “as-applied” challenge to the 

implied consent notice, arguing that the application of 

the statute violated his due process rights. Regardless 

of whether the reading of a notice compels a defendant 

to incriminate himself, it is not the reading of the notice 

that would constitute a due process violation or a viola-

tion of the right against compelled self-incrimination. 

Instead, it is the admission of a compelled breath 

test that would amount to a constitutional violation. 

See Chavez v. Martinez, 538 U.S. 760, 767, 123 S.Ct. 

1994, 155 L.Ed.2d 984 (2003) (“Statements compelled 

by police interrogations of course may not be used 

 
14 The General Assembly may wish to amend the implied consent 

notice statute; if it does, among the changes it may consider 

would be a clearer explication of the right to refuse testing, and a 

more accurate articulation of the likelihood of license suspension. 
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against a defendant at trial, but it is not until their use 

in a criminal case that a violation of the Self-Incrimi-

nation Clause occurs.” (citation omitted; emphasis sup-

plied)); Payne v. Arkansas, 356 U.S. 560, 561, 78 S.Ct. 

844, 2 L.Ed.2d 975 (1958) (the use of a defendant’s 

confession obtained by coercion, whether physical or 

mental, violates due process). Accordingly, this claim 

isn’t really a challenge to the statute, but is instead a 

challenge to the admission of the results of the 

breath test against him. 

As stated above, whether a defendant is compelled 

to provide self-incriminating evidence in violation of 

Paragraph XVI is determined under the totality of 

the circumstances. Determining the voluntariness of 

(or lack of compulsion surrounding) a defendant’s 

incriminating statement or act involves considerations 

similar to those employed in determining whether a 

defendant voluntarily consented to a search. See 
Schneckloth v. Bustamonte, 412 U.S. 218, 227, 93 S.Ct. 

2041, 36 L.Ed.2d 854 (1973). We have said that the 

voluntariness of a consent to search is determined by 

such factors as 

the age of the accused, his education, his 

intelligence, the length of detention, whether 

the accused was advised of his constitutional 

rights, the prolonged nature of questioning, 

the use of physical punishment, and the psy-

chological impact of all these factors on the 

accused. In determining voluntariness, no 

single factor is controlling. 

Dean v. State, 250 Ga. 77, 80 (2) (a), 295 S.E.2d 306 

(1982); see also Schneckloth, 412 U.S. at 226, 93 S.Ct. 

2041 (noting that in considering whether a defendant 

voluntarily incriminated himself, the Court “determined 
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the factual circumstances surrounding the confession, 

assessed the psychological impact on the accused, and 

evaluated the legal significance of how the accused 

reacted”). Just as the voluntariness of consent to search 

includes an assessment of the “psychological impact 

of all the factors on a defendant,” a significant factor 

in a due process inquiry is whether a deceptive police 

practice caused a defendant to confess or provide an 

incriminating statement. See United States v. Lall, 607 

F.3d 1277, 1285 (11th Cir. 2010) (“While we look to the 

totality of the circumstances to determine the volunta-

riness of [a defendant’s] confession, a significant aspect 

of that inquiry here involves the effect of deception in 

obtaining a confession.”); Chulpayev, 296 Ga. at 779 

(3)(a), 770 S.E.2d 808 (citing Lall, 607 F.3d at 1285)). 

And although “knowledge of the right to refuse consent 

is one factor to be taken into account, the government 

need not establish such knowledge as the sine qua 

non of an effective consent.” State v. Tye, 276 Ga. 559, 

560 (1), 580 S.E.2d 528 (2003) (citation and punctuation 

omitted); see also Schneckloth, 412 U.S. at 227, 93 S.Ct. 

2041 (“While the state of the accused’s mind, and the 

failure of the police to advise the accused of his rights, 

were certainly factors to be evaluated in assessing the 

‘voluntariness’ of an accused’s responses, they were 

not in and of themselves determinative.”). 

This totality test is not foreign to trial courts. 

Trial courts already use the test to determine the 

voluntariness of a defendant’s consent to chemical 

testing as an exception to the warrant requirement 

under the Fourth Amendment and Paragraph XIII. 

The trial court here in fact considered the totality of 

the circumstances in concluding that Olevik consented 

to the breath test under Fourth Amendment principles. 
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Although the trial court erred in in concluding 

that Olevik’s constitutional right against compelled 

self-incrimination was not at issue, its ruling is 

understandable; indeed, the outcome was required 

by binding case law. See Ga. Const. of 1983, Art. VI, 

Sec. VI, Par. VI (“The decisions of the Supreme Court 

shall bind all other courts as precedents.”). But we 

have now overturned that case law because it erred 

in stating that breath tests do not implicate the right 

against self-incrimination. Paragraph XVI protects 

against compelled breath tests and affords individuals 

a constitutional right to refuse testing. 

Nevertheless, the trial court’s ultimate conclusion 

that Olevik was not compelled into submitting to the 

breath test must be affirmed. The court said it consid-

ered all the relevant factors to determine the voluntari-

ness to consent to search, and these same factors are 

used in determining whether an incriminating act or 

statement was voluntary. The only consideration that 

Olevik argues the court failed to consider properly is 

the allegedly coercive and misleading nature of the 

implied consent notice. But we have already concluded 

above in rejecting his facial challenge that the notice, 

standing alone, is not per se coercive. Olevik identifies 

no other factors surrounding his arrest that, in combi-

nation with the reading of the implied consent notice, 

coerced him into performing a self-incriminating act. 

Indeed, Olevik stipulated that the officer’s actions were 

not threatening or intimidating. Because the reading 

of the implied consent notice is not, by itself, coercive, 

and Olevik has offered nothing else, Olevik’s claim 

must fail. Accordingly, we affirm the trial court’s order 

denying Olevik’s motion to suppress and affirm his 

convictions. 



App.55a 

Judgment affirmed. 

All the Justices concur. 




